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In the District Court of the United States for the 
Southern District of California, Central 
Division 

No. 44347-W 


In the Matter of 
CHARLES E. HILL, Doing Business as HILL 
MACHINE TOOLS, 
Alleged Bankrupt. 


INVOLUNTARY PETITION IN 
BANERUPTCY 


To the Honorable Judges of the District Court of 
the United States, Southern District of Cali- 
fornia, Central Division: 


Come now your petitioners, South Bay Daily 
Breeze, Chet’s Service Station and Herbert Al- 
bright, and respectfully represent as follows: 


I. 

That Charles EK. Hill is an individual doing busi- 
ness at 732 North Pacific Avenue, Redondo Beach, 
County of Los Angeles, State of California, under 
the fictitious name of Hill Machine Tools, within 
the above judicial district for a longer period of 
the six months preceding the filing of this petition 
than in any other judicial district. 


Me 
That said alleged bankrupt is an individual who 
conld become a bankrupt under Section 4 of the 
Bankruptcy Act, and is not a Municipal, railroad, 
insurance or banking corporation, or a building and 
loan association. [2] 
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That the nature of the business conducted by the 
alleged bankrupt is the operation of a machine shop. 


IV. 


That the said alleged bankrupt owes debts in an 
amount of more than $1,000.00. 


V. 

That your petitioners are three of the creditors 
of the alleged bankrupt having provable claims 
against the alleged bankrupt, fixed as to liability 
and liquidated in amount, and in a total! sum in 
excess of $500.09, with no security for the same, 
your petitioners being unsecured general creditors; 
that the nature and amount of your petitioners’ 
claims are as follows: 

(a) That the alleged bankrupt is indebted to 
South Bay Daily Breeze on an open book ae- 
count for services, in the sum of $69.12; 

(b) That the alleged bankrupt is indebted 
to Chet’s Service Station for goods, wares and 
merchandise in the sum of $215.13; 

(c) That the alleged bankrupt is indebted to 
Herbert Albright for auditing services in the 
sum of $240.00. 


VI 
That within four months next preceding the fil- 
ing of this petition, and while inselvent, the alleged 
bankrupt still being insolvent, the said alleged bai.k- 
rupt committed an act of bankruptcy in that he 
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suffered and permitted an alleged creditor, Clifton 
A. Hix, to file suit in the Los Angeles Municipal 
Court in action No. 751312, and through this legal 
proceeding to obtain a lien upon his property by 
virtue of an attachment, and the said lien has not 
been vacated or discharged within thirty days from 
the date of the commencement thereof, and more 
than thirty days have elapsed and there is still a 
keeper in possession of the [3] physical property 
of the alleged bankrupt. 


Wherefore your petitioners pray that service of 
this petition with a subpoena may be made upon 
said Charles EK. Hill, doing business as Hill Machine 
Tools, as provided in the Act of Congress relating 
to bankruptey, and that he may be adjudged a bank- 
rupt within the purview of said Act. 


Dated this Ist day of April, 1946. 


SOUTH BAY DAILY BREEZE, 
By /s/ J. F. MOORE, 
Manager. 
CHET’S SERVICE STATION, 
By /s/ C. C. HARRINGTON, 
Owner. 


/s/ HERBERT ALBRIGHT, 
Petitioning Creditors. 


GENDEL AND SHERMAN, 

By /s/ MARTIN GENDEL, 
Attorneys for Petitioning 

Creditors. [4] 
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Southern District of California, 
State of California, 


County of Los Angeles—ss. 


J. F. Moore, being first duly sworn, deposes 
and says: That he is the B manager of South Bay 
Daily Breeze, one of the petitioning ereditors in the 
above-entitled proceeding; that he has read the fore- 
going Involuntary Petition in Bankruptey and 
knows the contents thereof; that the same is true 
of his own knowledge, except as to the matters 
therein stated on information and belief, and as to 
those matters that he believes it to be true. 


/s/ J. F. MOORE. 


Subscribed and sworn to before me this 3rd day 
of April, 1946. 
/s/ GLENN W. WOOD, 
Notary Public in and for the County of Los An- 
geles, State of California. 


My Commission Expires Oct. 20, 1947. 


Southern District of California, 
State of California, 
County of Los Angeles—ss. 


C. C. Harrington, being first duly sworn, deposes 
and says: That he is the owner of Chet’s Service 
Station, one of the petitioning creditors in the 
above-entitled proceeding ; that he has read the fore- 
going Involuntary Petition in Bankruptey and 
knows the contents thereof; that the same is true 
of his own knowledge except as to the matters 
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therein stated on his information and belief, and as 
to those matters that he believes it to be true. 
/s/ ©. C. HARRINGTON. 


Subseribed and sworn to before me this 4th day 
of April, 1946. 
_ /s/ J. F. MOORE, 
Notary Public in and for the County of Los An- 
geles, State of California. 


My Commission Expires April 2, 1949. [5] 


Southern District of California, 
State of California, 
County of Los Angeles—ss. 


Herbert Albright, being first duly sworn, deposes 
and says: 

That he is one of the petitioning creditors in the 
above-entitled proceeding; that he has read the 
foregoing Involuntary Petition in Bankruptey, and 
knows the contents thereof; that the same is true of 
his own knowledge, except as to the matters therein 
stated on information and belief, and as to those 
matters that he believes it to be true. 

/s/ TTERBERT ALBRIGHT. 

Subseribed and sworn to before me this 4th day 
of April, 1946. 

/s/ J. F. MOORE, 
Notary Public in and for the County of Los An- 
geles, State of California. 

My Commission Expires April 2, 1949. 


[Endorsed]: Filed April 5, 1946. [6] 
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[Title of District Court and Cause. ] 


ORDER OF GENERAL REFERENCE 


At Los Angeles, California, in said district on the 
oth day of April, 1946. | 


Whereas, a petition was filed in this court on the 
oth day of April, 1946, against Charles E. Hill, dba 
Hill Machine Tools, alleged bankrupt above named, 
praying that he be adjudged bankrupt under the Act 
of Congress relating to bankruptcy, and good cause 
now appearing therefor ; | 


It is ordered that the above-entitled proceeding 
be, and it hereby is, referred to Benno M. Brink, 
Hsq., one of the referees in bankruptcy of this 
court, to take such further proceedings therein: as 
are required and permitted by said Act, and that 
the said Charles FE. Hill, dba Hill Machine Tools, 
shall henceforth attend before said referee and sub- 
mit to such orders as may be made by him or’by a 
judge of this court relating to said bankruptey. 


/s/ PAUL J. McCORMICK, 
District Judge. 


[Endorsed]: Filed April 5, 1946. [7] 
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[Title of District Court and Cause. ] 


ORDER OF ADJUDICATION 


At T.os Angeles, in said district, on the 1st day 
of May, 1946. 

The petition of South Bay Daily Breeze, Chet’s 
Service Station and Herbert Albright, filed on the 
oth day of April, 1946, that Charles E. Hill, dba 
Hill Machine Tools, be adjudged a bankrupt under 
the Act of Congress relating to bankruptey, having 
been heard and duly considered, and there being no 
opposition thereto; 


It is adjudged that the said Charles E. Hill, dba 
Hill Machine Tools, is a bankrupt under the Act of 
Congress relating to bankruptcy. 


/8/ BENNO M. BRINK, 
Referee in Bankruptcy. 


[Kindorsed]: Filed May 2, 1946. [8] 
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In the District Court of the United States for 
the Southern District of California, Central 
Division 

In Bankruptey No. 44,347-W 


In the Matter of 


CHARLES E. Hill, dba HILL MACHINE 
TOOLS, 
Bankrupt. 
Appearances: 

William W. Bearman and G. 'T’. Fowler, 306 Taft 
Building, 1608 North Vine Street, Los Angeles 28, 
California, HO-7271, Attornevs for Jennie Wuch- 
ner, Petitioner on Review. 

Martin Gendel, Suite 607 James Oviatt Building, 
617 South Olive Street, Los Angeles 14, California, 
Trinity 2346, Attorney for George IT. Goggin, 
Trustee. 

Henry F. Poyet, 114 Pier Avenue, Hermosa 
Beach, California, Redondo-8165, Attorney for Dora 
Tele 


REFEREE’S CERTIFICATE ON PETITION 
FOR REVIEW OF ORDER IN RE JENNIE 
WUCHNER 


‘To the Honorable Jacob Weinberger, Judge of the 
Above-Entitled Court: 

I, benno M. Brink, one of the Referees in Bank- 

ruptey of the said Court, before whom the above- 


entitled matter is pending, do hereby certify to the 
following: 
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‘Within the time allowed by an appropriate order 
of your Referee, Jennie Wucehner, hereinafter 
called Wuehner, has filed her petition for the review 
of an order made by your Referee in the above-enti- 
tled matter on December 5, 1946, in which order 
your Referee determined the respective rights of 
the trustee in this matter and of the said Wuehner 
in and to certain real property which is here in- 
volved. [9] 


The Proceedings 


On or about June 5, 1945, the said Wuchner en- 
tered into an agreement for the sale of certain real 
property with the above-mentioned bankrupt. The 
purchase price of the said property was to he paid 
in certain installments. Thereafter, some of the said 
installments not having been paid, the said Wuch- 
ner eemmenced an action to qwiet title in the Supe- 
rior Court of the State of California in and for the 

jounty of Los Angeles against the said bankrupt 
and his wife, Dora Hill. Later, and while the said 
action was pending, an involuntary petition in bank- 
ruptey was filed on April 5, 1946, against the said 
bankrupt. On May 1, 1946, an order of adjudication 
was, entered on the said petition and, thereafter, 
George T. Goggin was duly appointed trustee in the 
matter. 

On June 10, 1946, the trustee filed herein a peti- 
tion for an order to show cause against Wuehner 
requiring her to appear and show cause why an 
order should not be entered decreeing the afore- 
said agreement of sale to be in full force and effect. 
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An order to show cause was issued on the said peti- 
tion and set ror hearing on June 19, 1946. On June 
18, 1946, Wuchner filed an answer to the said peti- 
tion. On July 3, 1946, with leave of Court, an 
amended petition was filed in the premises by the 
trustee and an order to show cause issued thereon, 
returnable July 17, 1946. On July 18, 1946, :Wueh- 
ner filed her answer to the said amended petition. 

A number of hearings were had and Wuehner 
first objected to the jurisdiction of the Bankruptev 
Court to hear and determine the issnes raised hy the 
trustee’s aforesaid amended petition upon the 
eround that, at the time of the commencement of 
this bankruptey proceeding, the aforesaid . quiet 
title action was pending in the Superior Court of 
the State of California and that said State Court 
therefore had exclusive jurisdiction in the prem- 
ises. When vour Referee overruled the said objec- 
tion to jurisdiction, Wuchner, without waiving such 
objection, proceeded on the merits of the case and 
contended [101 that, at the time of the commenee- 
ment of this bankruptcy proceeding, the bankrupt 
had lost all of his rights under the aforesaid agree- 
ment of sale by defaults thereunder. 

After full and complete consideration of all of the 
evidence and the law in the matter, your Referee, on 
November 18, 1946, filed herein a memorandum in 
which he held that the said agreement of sale was 
in full foree and effect and that the trustee in this 
proceeding was entitled to a convevanee. of the 
property here involved upon payment of the balarce 
of the purchase price. On December 5, 1946,-yorr 
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Referce signed and filed his formal findings of fact, 
conelusions of law and order in the matter and it is 
from this order that this review is taken. 


The Questions Presented 


The questions presented by this review are set 
forth on pages 6 to 11, inclusive, of the aforesaid 
petition for review, but your Referee believes that 
the said questions may be summarized as follows: 


1. Does the Bankruptey Court have juris- 
diction in the matter here involved in the light 
of the pendency in the State Court of the afore- 
said quiet title action at the time of the com- 
mencement of this bankruptcy proceeding ? 

2. Was your Referee correct in holding that 
the agreement of sale here involved is still in 
full force and effect and that the trustee in this 
matter is entitled to a conveyance of the prop- 
erty here in question upon payment of the bal- 
ance of the purchase price? 


The Evidence 


The evidence in this matter is contained in the 
transeripts of the proceedings had before your Ref- 
erec on June 19, July 24, August 14, and November 
1, 1946, which are going up with this [11] certificate. 


Findings of Fact, Conclusions of Law and 
Order of the Referee 


A true copy of the findings of fact, conclusions 
of law and order of your Referee in this matter is 
eoing up with this certificate. 
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Papers Submitted 

I hand up for the information of the Court the 
following papers: 

1. Petition for Order to Show Cause re Jennie 
Wuchner, filed June 10, 1946. 

2. Order to Show Cause re Jennie Wuchner, 
filed June 10, 1946. 

3. Answer of Jennie Wuchner, filed June 18, 
1946. 

4. Amended Petition for Order to Show Cause 
re Jennie Wuchner, filed July 3, 1946. 

). Order to Show Cause re Jennie Wuchner, filed 
July 3, 1946. 

6. Answer of Jennie Wuchner to Amended Peti- 
tion of Charles E. Hill, filed July 18, 1946. 

7. Points and Authorities of Jennie Wuehner, 
filed July 24, 1946. 

8. Additional Points and Authorities (After 
Hearing), filed November 138, 1946. 

9. Memorandum in re Trustee vs. Wuchner, filed 
November 18, 1946. 

10. Respondent’s Objections to the Trustee’s 
Proposed Findings of Fact, Conclusions of Law 
and Order re: Jennie Wuchner, filed December 2, 
1946. 

11. A true copy of Findings of Fact, Conclu- 
sions of Law and Order re Jennie Wuchner, filed 
December 5, 1946. 

12. Petition for Review of Referee’s Order of 
December 5, 1946, filed January 10, 1947. [12] 

13. Reporter’s transcript of proceedings of June 
19, 1946. 
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14. Reporter’s transcript of proceedings of July 
24th and August 14th, 1946. 
15. Reporter’s transcript of proceedings of No- 
vember 1, 1946. 
16. The following exhibits: 
Trustee’s 

1. Agreement for sale of real estate. 

2. Notice with return registered receipt to 
to Charles E. Hill, signed by Mrs. Jen- 
nie Wuchner. 

3. Copy of letter dated June 28, 1946, to 
Mrs. Jennie Wuchner from Martin Gen- 
del with check for $5,035.48 with notice 
to Trustee George T. Goggin, Martin Gen- 
del and Charles E. Hill and Dora Hill. 

4. Letter dated 2-14-46 to Mr. H. F. Poyet, 
signed Mrs. Jennie Wuehner, with letter 
of 2-11-46 to Mrs. Jennie Wuchner from 
HH. F. Povet, and escrow instructions. 

o. Letter dated 2-11-46 re escrow No. 32 to 
Angelus Escrow Service Company signed 
Frank Bruno and Teddy Berg. 

Wucehner’s 

1. Notice to Charles E. Hull dated 2-8-46, 
signed Mrs. Jennie Wuchner with return 
receipt. 


Respect fully submitted this 24th day of January, 
1947. 
/s/ BENNO Me BRAWK, 
Referee in Bankruptey. 


[Endorsed]: Filed Jan. 24, 1947. [13] 


George T. Goggin 15 
[Title of District Court and Cause. ] 


AMENDED PETITION FOR ORDER TO 
SHOW CAUSE RE JENNIE WUCHNER 


To the Honorable Benno M. Brink, Referee in 
Bankruptcy: 


r 


Comes now your petitioner, George 'T. Goggin, 


and respectfully represents: 
IE 


That he is the duly elected, qualified and acting 
trustee in bankruptey in the within bankruptey pro- 
ceeding. 

le, 


That prior to the commencement of the within 
bankruptey proceeding the bankrupt herein, Charles 
FE. Hill, entered into a written agreement with one 
Jennie Wuchner for the purchase from her of cer- 
tain real property and the improvements thereon 
described as follows: 

Lots 11, 12, 18, Block 173, of Redondo Beach, 
in the City of Redondo Beach, County of Los 
Angeles, State of California, as per map re- 
corded in Book 39, page 1 of Miscellaneous 
Records of said County; [14] 


That the purchase price of said property wes 
$5,500, and that on or about the 11th day of Keb- 
ruary, 1946, the balance owing said Jennie Wucl- 
ner under said eontract was the sum of approxi- 
mately $4,912.63. 
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That said Charles IE. Hill took possession of said 
real property under the terms of said sales contract 
upon. the execution thereof, and on the 11th day of 
February, 1946, being then in possession of said 
real property, and the said contract for the pur- 
chase thereof being then in full foree and effect 
and binding on both parties, the said Charles E. 
Hill did tender to the said Jennie Wuchner the full 
sum then owing on the purchase price of said real 
property, to-wit, the balance of $4,912.63, and de- 
manded of the said Jennie Wuchner a conveyance 
to him of said real property, mn accordance with the 
terms of said sales contract; but the said Jennie 
Wuchner refused to accept said balance of said pur- 
chase price so tendered, or any part thereof, and 
refused to transfer title to said property to said 
Charles EK. Hill, but instead wrongfully and without 
legal right, attempted to declare a forfeiture of said 
contract and the rights of the now bankrupt there- 
under, and filed, under date of February 19, 1946, 
an action in the Superior Court of the State of 
California, in and for the County of Los Angeles, 
No. 510751, against the now bankrupt and his wife, 
entitled ‘‘Complaint to Quiet Title & Foreclosure of 
Purchasing Rights,’’ whereby and wherein she ap- 
parently attempts to claim a forfeiture of said sales 
agreement and asserts that she is the owner of 
said property free and clear of any claims thereto 
by the bankrupt; that said action is now pending. 
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That thereafter, on or about the 27th day of Feb- 
ruary, 1946, the bankrupt herein, Charles E. Hill, 
and his wife, Dora Hill, filed an action in the Supe- 
rior Court of the State of California, in and for 
the County of Los Angeles, No. 511064, against 
Jennie Wuchner, et al, with reference to said sales 
agreement; that all the right, title and interest or 
claim of the said Dora Hill in and to said sales 
eontract and real property covered thereby consti- 
tutes an asset of the within bankruptcy estate; that 
said complaint was entitled ‘‘Complaint for De- 
claratory Relief Under Section 1060 C. C. P.’”’ and 
is likewise predicated upon said sales contract above 
referred to; that said complaint asserts that the 
attempted forfeiture by Jennie Wuchner was unjus- 
tified and of no effect, and further alleges that the 
said Jennie Wuchner was motivated by bad faith 
and malice in attempting to declare a forfeiture 
against the bankrupt, and that the acts and conduct 
of the said Jennie Wuchner resulted in damage to 
the now bankrupt in the sum of $20,000; that said 
action is now pending. 


eV. 


That your trustee, since the commencement of the 
within bankruptey proceeding, has been in actual 
physical possession of the real property involved in 
said litigation, succeeding to the possession thereto- 
fore held by the bankrupt under said sales contract; 
that he is of the opinion, after examination of the 
facts and consultation with counsel, that the said Jen- 
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nie Wuchner is not entitled to clear title to said 
real property and that her attempted forfeiture was 
of no effect; that the issues determining title to said 
real property should be litigated before this Ref- 
eree, particularly since the only steps taken in the 
State court have been filtng of pleadings therein, 
and no actual trial has been had or other proceed- 
ings, in either of said Superior Court actions. 


V. 


That prior to the filing of the within amended 
petition your petitioner did legally tender to the 
said Jennie Wuehner all moneys which could pos- 
sibly be claimed by her pursuant to the terms of 
said sales contract, being principal and interest due 
as £16] of February 5th, 1946, in accordance with 
the demand of the said Jennie Wuchner, in the sum 
of $4,912.63, plus interest thereon at the rate of 6% 
per annum up to July 6th, 1946, in the sum of 
#122.80, making a total tender of $5,035.43; that 
prior to the filing of the within amended petition 
the said Jennie Wuchner did refuse and reject the 
said tender. 


Wherefore vour petitioner prays that this Court 
issue an order directing the said Jennie Wuchner 
and the said Dora Hill to appear and show eause, 
as follows: 


J. Why the title to the real property described 
hereinabove should not be declared vested in the 
trustee, as an asset of the within bankruptcy estate, 
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free and clear of any claims by said Jennie Wuch- 
ner or said Dora Hill, upon the payment of the said 
sum of $5,035.48 ; 


2. Why said Jennie Wuchner and Dora Hill 
should not be restrained from proceeding with either 
of the above-entitled Superior Court actions, pend- 
ing a determination by this Court of the issues now 
before it; 

3. Why the determination of this Court should 
not be without prejudice to the rights of the trustee 
to sue in a proper court for such damages as this 
estate may be entitled to, if any, as a result of the 
acts and conduct of the said Jennie Wuchner; 


4. Why this Court should not grant petitioner 
such other and further relief as may be proper. 


Dated this 26th day of June, 1946. 


/s/ GEORGE T. GOGGIN, 
‘Trustee. 

/s/ MARTIN GENDEL, 
Attorney for Trustee. [17] 
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State of California, 
County of Los Angeles—ss. 


George T. Goggin, being by me first duly sworn, 
deposes and says: that he is the trustee in bank- 
ruptcy in the above-entitled action; that he has read 
the foregoing Amended Petition for Order to Show 
Cause Re Jennie Wuchner, and knows the contents 
thereof; and that the same is true of his own knowl- 
edge, except as to the matters which are therein 
stated upon his information or belief, and as to those 
matters that he believes it to be true. 


/s/ GEORGE T. GOGGIN. 


Subscribed and sworn to before me this 26th day 
of June, 1946. 
[Seal] /s/ ESTHER ANDERSON, 
Notary Public in and for said County and State of 
California. 


[Kndorsed]: Filed Jan. 24, 1947. Edmund L. 
Smith, Clerk; By F. Betz, Deputy. 
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ORDER TO SHOW CAUSE 
RE JENNIE WUCHNER 

Upon reading and filing the amended verified pe- 
tition of George IT. Goggin, trustee in bankiuptey in 
the above-entitled matter, and good cause appearing 
therefrom, on motion of Martin Gendell, attorney 
for said trustee, 

It Is Hereby Ordered that Jennie Wuchner and 
Dora Hill be and appear before the undersigned 
Referee, in his courtroom located on the 3rd floor 
of the Federal Building, Los Angeles, California, 
on the 17th day of July, 1946, at the hour 10 o’clock 
a.m., then and there to show cause why the prayer 
of said amended petition should not be granted. 

It Is Further Ordered that service of this Order 
to Show Cause may be made upon the respondents 
above named as follows: on respondent Jennie 
Wuehner by mailing a copy thereof, with a cony 
of the amended petition upon which the same is 
based, to Messrs. Wilham W. Bearman and G. T. 
Fowler, attorneys for said Jennie Wuehner, at their 
office address, to-wit, 1680 North Vine Street, Los 
Angeles 28, California; and on the respondent Dora 
Hill hy [19] mailing a copy thereof, with a copy 
of the amended petition upon which the same is 
based, to Henry F. Poyet, Esq., attorney for said 
Dora Hill, at his office address, to-wit, 114 Pier 
Avenue, Hermosa Beach, California. 

Dated this 3rd dav of July, 1946. 

/s/ BENNO M. BRINK, 
Referee in Bankruptcy. 
[Endorsed]: Filed Jan. 24, 1947. [20] 
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[Title of District Court and Cause. ] 


ANSWER OF JENNIE WUCHNER TO 
AMENDED PETITION OF CHARLES E. 
HILL 


Comes Now, Jennie Wuehner, and respectfully 
represents as follows: 


le 


Admits that George T. Goggin is the duly elected, 
qualified and acting Trustee in Bankruptey in the 
within bankruptey proceedings. 


‘eb. 


Admits that prior to the commencement of the 
within bankruptcy proceeding the bankrupt herein, 
Charles EK. Hill, entered into a written agreement 
with one Jennie Wuchner for the purehase from 
her of certain real property and the improvements 
thereon. Admits that the purchase price of said 
property was $5500.00, but alleges that on the 8th 
dav of February, 1946, the said Charles KE. Hill, 
doing business as Hill Machine Tools, and Dora 
Hill, had no interest in the real property covered by 
said contract, or any rights under said contract, by 
reason of the fact that same had been cancelled [21] 
and terminated, save and excepi such moneys as 
were coming to the said Jennie Wuchner for taxes 
under said contract. Said Jennie Wuechner denies 
that the said contract was in full foree and effect 
on the 11th day of February, 1946, and that the 
said Charles E. Hill tendered to the said Jennie 
Wuehner the amount of £4,912.68, and denies that 
Jennie Wuchner refused to accept sueh amount, or 
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any part thereof, and denies that she refused to 
transfer title to said real property to said Charles 
E. Hill. Denies that she, without any legal right, 
attempted to declare a forfeiture of said contract 
and the rights of the bankrupt thereunder, but ad- 
mits that she filed regularly under date of February 
19, 1946, an action in the Superior Court of the 
State of California, in and for the County of Los 
Angeles, No. 511,075, against the now bankrupt and 
his wife, and that said action is now pending. And 
further, the said Jennie Wuchner sets out that in 
the above-entitled action a Lis Pendens was filed at 
the time said action was filed, covering the real prop- 
erty described in the petition and also in the action 
above referred to. 


Hela: 


Admits that on or about the 27th day of Febru- 
arv, 1946, Charles EK. Hill, the bankrupt herein. and 
his wife, Dora Hill, filed an action in the Superior 
Court of the State of California, in and for the 
County of Los Angeles, No. 511,064, against Jennie 
Wuechner, being an action for declaratory relief, 
in which action the defendant Jennie Wuchner bas 
filed her verified answer to said complaint, and the 
said action is now pending. 


IV. 

Answering Paragraph IV of said petition, denies 
generally and specifically each and every allegation 
therein contained, and each and every part thereof. 

For a Further, Separate and Distinct Afhirma- 
tive Defense, the said Jennie Wuchner alleges: [22 


to 
Aas 
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I. 


That the Superior Court of the State of Califor- 
nia, in and for the County of Los Angeles, having 
acquired jurisdiction of the subject matter and of 
the parties involved in the within proceeding by 
reason of the actions filed, which were filed prior to 
the time of the adjudication of hankruptey of the 
said Charles E. Hill, said jurisdiction remains with 
the State Court for the trial of said matter and the 
final determination thereof; that the Bankruptey 
Court has no jurisdiction of the within proceedings. 


IT. 

Further answering said petition, the said Jennie 
Wuehner denies the right of the Referee in Bank- 
ruptey to try and adjudicate in anywise title to the 
said real pronerty and/or the subject matter cov- 
ered therein, and/or the issues involved in actions 
of this character, by reason of the fact that the 
Referee in Bankruptev is precluded from trying 
actions of this kind. 

Wherefore, the said Jennie Wuehner prays that 
this Court do not issue an Order to Show Cause 
against her to determine in said Court by said Ref- 
eree title to said real property and/or that title 
should be declared vested in the Trustee, and/or 
that said real property, and/or any rights therein, 
are assets of the bankrupt estate herein free and 
clear of any claim by said Jennie Wuchner; and 
that the petition of the said George IT. Goggin, 
as Trustee in Bankruptev be dismissed. 

/s/ WILLIAM W. BEARMAN, 
Attorney for Jennie Wuehner. 
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State of California, 


County of Los Angeles—ss. 


Jennie Wuchner, being by me first duly sworn, 
deposes and says: that she is the Respondent in the 
above-entitled action; that she has read the forego- 
ing Answer and knows the contents thereof; and 
that the same is true of her own knowledge, except 
as to the matters which are therein stated upon her 
information or belief, and as to those matters that 
she believes it to be true. 

/3s/ JENNIE WUCHNER. 


Subscribed and sworn to before me this 16th day 
of July, 1946. 
[Seal] /s/ MEYER C. SOLOMON 
Notary Public in and for Said County and State of 
California. 
My Commission Expires Nov. 8, 1948. 


[ Affidavit of service by mail attached. ] 
[Endorsed]: Filed Jan. 24, 1947. [24] 


eee ee 


[ Title of District Court and Cause. ] 


MEMORANDUM IN RE TRUSTEE VS. 
WUCHNER | 


On February 5, 1946, the respondent Wuehner 
exercised the right she had under the contract here 
involved and declared the whole amount of prinei- 
pal and interest under the contract immediately dne 
and pavable. By doing so, the said responde:t 
waived the right under the eontract, if any she then 
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had, to terminate the contract by reason of defaults 
then existing, if any existed, in the payment of in- 
stallments under the contract. 

Consequently, the notice of forfeiture and can- 
eellation given by the said respondent on February 
8, 1946, was wholly ineffective. 

Under the contract, any default of the bank- 
rupt in failing to pay the whole amount of the con- 
tract, as demanded by the said respondent, could 
not become effective for thirty days from the date 
of such demand. Within said thirty-day period, an 
offer of performance was made on behalf of the 
bankrupt. Any defect or irregularity in such offer, 
if any there were. was waived by the failure of the 
respondent to object thereto. It is clear, from the 
record in the [25] case, that at the time the said 
offer of performance was made, the bankrupt was 
able and willmg to perform according to the offer. 
(Backus v. Sessions (1941) 17 Cal. (2d) 380.) 

The conclusion is ineseapable that the aforesaid 
offer of performance was in all respects good and 
sufficient. However, even if it were wholly inef- 
fective, the fact remains that within the aforesaid 
thirty-day period after demand was made by the re- 
spondent for the payment of the whole of the prin- 
cipal and interest under the contract, the respond- 
ent unequivocally stated that the contract was for- 
feited and cancelled. This was a clear indication on 
her part that no offer of performance by or on be- 
half of the bankrupt would be considered by her 
and, consequently, no further offer of performance 
by the bankrupt was required or necessary. 
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The Referee concludes that the contract here in 
question is in full force and effect and that the trus- 
tee in bankruptcy, upon payment of the balance of 
the purchase price, is entitled to a conveyance of 
the property here involved, together with the policy 
of title insurance referred to in the contract. 

Counsel for the trustee will prepare appropriate 
findings, conclusions and order and deposit the 
original and one copy thereof with the Referee and 
serve a copy thereof on counsel for the respondent, 
who may have the time prescribed by Rule 7 of this 
Court to submit his objections, if any he has thereto. 


Dated: November 18, 1946. 
BENNO M. BRINK, 
Referee in Bankruptcy. 


[Fndorsed]: Filed Jan. 24, 1947. [26] 


[Title of District Court and Cause. | 


RESPONDENT’S OBJECTIONS TO THE 
TRUSTEE’S PROPOSED FINDINGS OF 
FACT, CONCLUSIONS OF LAW AND 
ORDER RE: JENNIE WUCHNER 


Comes Now the respondent, Jennie Wuchner, and 
respectfully submits her objections to the Trustee’s 
proposed findings of fact, conclusions of law, and 
order re: Jennie Wuchner, as follows: 


di 


The respondent respectfully submits that if 7! ¢ 
matters covered in the Trustee’s Recital begimnin:’ 
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at line 17 on page 1, and ending at line 17, page 2 
thereof, covers the findings as shown by the official 
records in this case, the same may stand without 
change, with this added finding: That at all times 
during this proceeding, as well as on the 14th day 
of August, 1944, respondent objects to the jurisdic- 
tion of the court upon the theory that pursuant to 
the cases laid down, a matter of this kind cannot be 
tried by a Referee in Bankruptey upon an order to 
show cause and in a summary proceeding. [27] 


Lt, 
Referring to paragraph I of Trustee’s Proposed 
Findings of Fact, beginning with line 22 and end- 


ing with line 29 on page 2 thereof, respondent has 
no objections to the matters set forth therein. 


LT, 


Referring to paragraph IT of Trustee’s Proposed 
Findings beginning with line 18 on page three 
thereof the trustee sets out as follows: “* * * that 
ho notice of default, nor any evidence of demand 
for payment were proven at the time of the hearing 
of this matter prior to the demand set forth * * #.” 
Mrs. Hill testified that demands for payments were 
made upon her by Norman Wuchner for Jennie 
Wuchner but that her situation had changed and 
neither she nor Mr. Hill eould keep up the payments 
ov carry out the terms of the contract. The contract 
provides at line 30, page 3, that should default be 
made in payment of any installment when due, the 
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whole sum of principal and interest should become 
immediately due at the option of the seller. At line 
10 it is agreed that time is the essence of this con- 
tract and in the event of failure to comply with the 
terms thereof by said buyer then the seller aiiert 
be relieved from all obligations of law and equity 
to convey said property to the buver and the as 
shall forfeit all rights thereto and to all money 
theretofore paid under this contract. . Certain 
monthly defaults became effective thirty days from 
the date of said defaults and no notiee, written or 
oral was required to be made by the respondent 
upon the buyer and when written demand was made 
for the total amount of the contract price and a 
termination of the contract by a latter notice, neither 
of these notices waived or excused huyer from the 
defaults for the monthly payments of October, No- 
vember, and December, of 1945, and January, 1946, 
and by the very terms of the contract these defaults 
became absolute and gave respondent a right to can- 
cel the contract. [28] 


IV. 


Referring to paragraph Il] of Trustee ’s Findings 
respondent does not understand the language and 
finds the same ambiguous and sets out with refer- 

nee to the written notice of the 8th of Februar y, 
es that under the terms of the contract she was 
within her rights in taking such a position, and ask S 
that it he stricken. 
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Referring to paragraph IV of Trustee’s proposed 
findings the respondent respectfully sets out that 
prior to a thirty-day period and Jess than thirty 
days from the exercising of said option by Jennie 
Wuehner, that the contract was cancelled and the 
said Charles A. Hill, through his attorney and agent 
in fact, to wit: Henry Poyet, Attorney at law and 
president of the Angeles Escrow office, submitted, in 
writing, a purported offer of payment of $4,912.63 ; 
but it must be borne in mind that this beimg an 
action in equity, find the sworn testimony of Mr. 
Poyet of this matter disclosed that according to Mr. 
Poyet’s own testimony, the escrow instructions that 
were introduced by the Trustee that there was 
$4,912.63 for Jennie Wuchner there, was not true; 
that there was no money on deposit for her in this 
escrow and this coupled with the testimony of Mrs. 
Hill herself that their situation ‘‘had changed on 
account of the trouble her husband was in’’, that she 
was not able to carry out this contract. The evi- 
denee disclosed and the Findings should show that 
at the time of the alleged offer to perform the buyers 
were not ready, nor able, nor willing to perform the 
terms of the contract, but, on the contrary showed 
by their own testimony that there was no money on 
deposit for the sellers, anywhere, and showed an 
absolute inability on the part of the buyers to carry 
out the terms and conditions of the contract. Reter- 
ring to the second paragraph under paragraph IV 
of Trustees proposed Findings, Jennie Wucehner 
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admits that after [29] cancelation of the contract 
by her, which she had a right to do, she did not 
accept a pretended offer, and it is disclosed that at 
the time this so-called offer was made, Jennie 
Wuehner was acting within her rights under the 
eontract. Strike. 


VI. 


Referring to paragraph VI of Trustee’s proposed 
Findings, respondent sets out that there should be 
eliminated therefrom that part of the paragraph 
beginning on line 6 with the word ‘‘apparently”’ 
and ending with the word ‘‘buyer’”’ in line 7. Strike. 


vane. 


Referring to paragraph VII there was no evi- 
dence as to what the Trustee had discovered insofar 
as any equity in the bankrupt’s estate is concerned 
although it 1s true that the Trustee sent a check of 
$5,035.48 to the Respondent’s attorney, which was 
refused, but this offer came months after the con- 
tract was terminated and the buyer was then im 
default and the defaults had become absolute and 
buyer had not complied with the terms of the. con- 
tract. Strike paragraph VIJ as not warranted by 
the evidence. * * * 

I. 


Referring to paragraph | of Trustee’s proposed 
Conclusions of Law, that is not a correct conelu- 
sion. ‘The seller complied with the terms of the ean- 
tract in giving the notice that she did and in 
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exercising the option that she did, and certain pay- 
ments: had hecome delinquent and in default under 
the terms of the contract and the rider attached to 
the contract. No other interpretation or conclusion 
would be right. To write into the contract a pro- 
vision that does not exist there would be remaking 
a contract. By exercising her option Jennie Wuch- 
ner did not waive her right under the agreement of 
sale to terminate the agreement by reason of any 
defaults that might have existed arising from any 
nou-payment of installments in the agreement of 
sale. To make such [30] a conclusion one would 
have to nullify the terms of the contract itself and 
make provisions in the contract that are not there. 
Strike all of this paragraph as not warranted by 
the evidence. 
ie, 


Calling the Court’s attention to paragraph LV, to 
be fair, the true evidence should be disclosed that 
although there was an admitted offer by the attor- 
ney, to-wit: Henry Poyet, it was not in accordance 
with the terms and conditions of said agreement of 
sale and the evidence disclosed that it could not meet 
the demand of the sellers. Unequivoeally, the testi- 
mony showed that the buyer did not have the money 
and that there was no money of anv kind available 
in the escrow, or elsewhere, and that the buvers did 
not have the ability, nor were they able or willing 
to comply with the terms of the contract but, on the 
contrary, the evidence strongly showed a contrary 
situation. Strike all of the allegations contained 
in this paragraph as not warranted by the evidence. 
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Referring to paragraph V of Trustee’s proposed 
Conclusions of Law, Jennie Wuehner admits that 
she sent certain notices, and made certain allega- 
tions, but same were all within the terms prescribed 
under the contract and there was nothing that she 
did wrongfully; that when she terminated the con- 
tract and exercised these rights, that she did same 
lawfully and pursuant to the contract and that the 
buyers failed to comply with the terms thereof. 
Strike all of this paragraph as not in conformity 
with the proof of facts, documentary or oral, and the 
law pertaining to the same. Strike paragraph VIT 
of Conclusions as not warranted by evidence. 


IV. 


Referring to paragraph VI of Trustees proposed 
Conelusions of Law, strike all of said paragraph as 
not in conformity with the proof of facts, doeu- 
mentary or oral, and the law pertaining to the 
same. [31] 

1. 


Referring to paragraph IT of Trustees Proposed 
Order, respondent asks that the entire paragraph, 
beginning with the words on line 8 ‘‘That George 
*. Goeegin * * *” and endine on line 24 ‘‘* * * sale 
contained in Trustees’s Exhibit No. 1.’’, be stricken 
on the ground that this is a legal conclusion not 
borne out by the evidence and there is no provision 
in the contract itself authorizing such an order, ner 
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is the trustee entitled to such an order by reason 
of any proof and/or evidence, documentary or 
otherwise, produced at the trial. 


Respectfully submitted, 


WILLIAM W. BEARMAN and 
G. T. FOWLER 
By /s/ WILLIAM W. BEARMAN, 
Attorneys for Respondent. 


[ Affidavit of service by mail attached. ] 
[Endorsed]: Wiled Jan. 24, 1947. [33] 


[Title of District Court and Cause. ] 


FINDINGS OF FACT, CONCLUSIONS OF 
LAW AND ORDER RE JENNIE WUCH- 
NER 


Pursuant to an original, verified petition of 
George TT. Goggin, trustee in bankruptcy in the 
above cntitled matter, an order to show cause was 
duly issued thereon as against the respondents Jen- 
nie Wuchner and Dora Hill, wife of the bank- 
rupt herein, concerning the rights of the trustee in 
the within proceedings to the ownership of certain 
real property, and the respondent Jennie Wuchner 
having filed an answer thereto, the crder to show 
cause was duly heard before this court on the 19th 
day of June, 1946, at which time the respondent 
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Jennie Wuchner was represented by her counsel 
William W. Bearman and G. T.. Fowler, the re- 
spondent Dora Hill was present and represented by 
her counsel Henry F. Poyet, and the trustee was 
represented by his counsel Martin Gendel, and the 
matter having been partially heard, an order was 
made permitting the trustee to file an amended peti- 
tion for order to show cause, an amended order to 
show cause, prior to July 5, 1946, and, pursuant to 
the order of court, George T. Goggin, as trustee, 
filed a verified amended petition for an order to 
show cause and this court did then issue an order 
to show cause thereon directed to the respondents 
Jennie Wuchner and Dora Hill; [34] that said order 
predicated on the amended petition of the trustee 
was duly served upon the respondent Jennie Wuch- 
ner and the respondent Dora Hill, and, pursuant 
thereto, a hearing thereon was set for the 17th day 
of Julv, 1946, the respondents being represented 
by the counsel aforesaid. Said hearing was there- 
after continued to the 24th day of July, 1946, at 
which time the respondent Jennie Wuchner filed an 
answe1 to the amended petition and made an objec- 
tion to the jurisdiction of the Referee to hear the 
issues Involved in the order to show cause. The 
matter was then duly continued to the 14th day of 
August, 1946, at which time the objections of Jennie 
Wuchner to the jurisdiction of the said court were 
overruled and the matter was thereupon continued 
to the 18th day of October, 1946. and, thereafter 
continued to the 1st day of November, 1946, at whic’: 
time certain stipulations of fact were entered inio 
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by and between the counsel aforementioned and oral 
and documentary evidence having been argued and 
submitted, and the respondent Jennie Wuchner hav- 
ing filed additional points and authorities, and the 
matter having been duly considered, and the under- 
signed Referee having made and filed a Memoran- 
dum dated November 18, 1946, 
Now, Therefore: 


FINDINGS OF FACT 


The undersigned Referee hereby makes the fol- 
lowing Findings of Fact: 


li 


That George 'T. Goggin is the duly elected, quali- 
fied and acting trustee in the within bankruptey pro- 
ceedings; that Dora Hill is the wife of Charles E. 
Hill, the bankrupt in the within proceedings; that 
as against the said George T. Goggin, acting as 
trustee, the said Dora Hill, as wife of the bankrupt, 
has no right, title or interest in and to the real prop- 
erty and the issues involved in the within Order to 
Show Cause, and, further, that said George T. Gog- 
gin, as trustee, has succeeded to all of the rights 
of Charles E. Hill in and to the agreement for sale 
of real estate hereinafter referred to. 


II. 


That on or about the 5th day of June, 1945, the 
respondent Jennie Wuchner, as seller, and the bank- 
rupt, Charles I. Hill, as buyer, entered into [35] 
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an agreement for the sale of real estate, wherein the 
buyer agreed to purchase all of that certain real 
property deseribed as follows, to-wit: 


Lots 11, 12, 138, Block 173, of Redondo 
Beach, in the city of Redondo Beach, county 
of Los Angeles, state of California, as per map 
recorded in Book 39, Page 1 of Miscellaneous 
Records of said County; 


that said agreement has been introduced in evidence 
as the trustee’s Exhibit No. 1; that pursuant to said 
agreement the bankrupt herein did take physical 
possession of said real property and did remain in 
physical possession thereof until George T. Goggin, 
as trustee, took over said physical possession on 
behalf of the within estate; that said agreement by 
the terms thereof provided for the making of cer- 
tain payments, and it appears that $349.38 was paid 
at the time of the execution of said agreement, and 
that thereafter only one or two of the installment 
payments provided for in said agreement were paid, 
and that the installment payments due and owing 
for the months of October, November and December, 
1945, and January, 1946, were not made by the 
bankrupt herein in accordance with the provisions 
of the agreement; that no notices of default, nor 
any evidence of demand for payment were proven 
at the time of the hearing of this matter prior to the 
demand set forth in words and figures as contained 
in the trustee’s Exhibit No. 2, being a written no- 
tice signed by respondent Jennie Wuchner and 
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dated February 5, 1946; that the said notice was 
served on the bankrupt herein, and upon the re- 
spondent Dora Hill, on or about February 6, 1946, 
and, after referring to the agreement for the sale of 
real estate, and the description thereof, and the 
fact that certain installment payments were then in 
default, contains the following language: 


‘¢ * * * the seller hereby exercises the Option 
contained therein and declares the whole 
amount of principal and interest now due and 
unpaid under said Agreement, namely, the sum 
of $4,912.63 due, and hereby demands that you 
pay forthwith to the seller the said sum of 
$4,912.63, being the prineipal and interest now 
due unpaid”’; [36] 


that the agreement of sale. dated June 5, 1945, 
being trustee’s Exhibit No. 1, contains the express 
provision therein as follows: 


“Tt is further agreed that anv default shall 
not become effective for Thirtv davs (30) from 
date of said default.”’ 


TY. 


That by written notice dated February 8, 1946. 
and contained in respondent Jennie Wuehner’s 
Exhibit No. 1, the said Jennie Wuchner ignored the 
exercise of her option as aforementioned, and did 
notify the bankrupt herein that, because of the de- 
fault in the installment payments as provided for 
m the agreement, the said Jennie Wuehner de- 
elared the agreement forfeited and cancelled. 
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That within a reasonable time after the receipt 
of the option to declare the entire amount then due 
and owing, as set forth in Trustee’s Exhibit No. 2, 
the bankrupt, Charles EK. Hill, through his attor- 
ney and agent-in-fact, to-wit, Henry Poyet, and 
his wife, Dora Hill, and less than thirty days from 
the exercise of said option by Jennie Wuchner, did 
tender, in writing, as shown and set forth in ‘T'rus- 
tee’s Exhibit No. 4, the sum of $4,912.63; that pur- 
suant to the terms of the agreement of sale, being 
Trustee’s Exhibit No. 1, the receipt of these monies 
was contingent upon the seller providing the buyer 
with a Certificate of Title Policy, showing the prop- 
erty free and clear, and, in accordance with the 
terms of the agreement the said sum of $4,912.63 
was duly offered to Jennie Wuchner as the seller 
at a time when the offer could be performed in ac- 
cordance with the terms and conditions thereof. 


V. 


That prior to the expiration of thirty days from 
the original exercising of the option by Jennie 
Wuchner to declare the entire amount dne and 
payable, and pursuant to her attempted election to 
declare the agreement terminated and cancelled, as 
per Jennie Wuechner’s Exhibit No. 1, the said Jen- 
nie Wuehner did again arbitrarily and unequivo- 
eallv refuse to accept any offer of payment, and did 
so refuse without specifying any defect or irregu- 
larity in the offer to pay in full, as described herein- 
above. [37] 


40 Jennie Wuchner vs. 
Vit. 


That thereafter, and on or about the 19th day of 
February, 1946. the said Jennie Wuchner filed an 
action (numbered 510751) in the Superior Court of 
the State of California, in and for the County of 
Los Angeles, against the now bankrupt and _ his 
wife, Dora Hill, entitled ‘‘Complaint to Quiet Title 
& Foreclosure of Purchasing Rights’’, apparently 
attempting by said proceedings to retain the monies 
theretofore paid to her by the buyer, and to declare 
the agreement cancelled and free of any claims of 
the buyer; that by stipulation between counsel for 
said plaintiff and the defendants, no answer or other 
proceedings were filed or had in the said Superior 
Court action prior to the commencement of the 
within bankruptey proceedings on or about the 5th 
dav of April, 1946; that on or about the 27th day of 
February, 1946, an action was filed by the bankrupt 
and his wife in the Superior Court of the State of 
California, in and for the County of Los Angeles, and 
numbered 511064, against the respondent Jennie 
Wuehner. seeking declaratory relief to the extent 
that the agreement should not be declared forfeited, 
and also seeking damages against the respondent 
Jennie Wuchner; that in this superior court action, 
after a demurrer and other hearings on the pleadings, 
the defendant Jennie Wuchner filed an answer, and 
no further or other steps were taken in said superior 
court action prior to the commencement of the 
within bankruptey proceedings. 
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That upon being elected as trustee in the within 
bankruptey proceedings, and pursuant to the pos- 
session which he had taken of the real property 
involved, as receiver, the said George T’. Goggin, in 
order to maintain the offer and tender theretofore 
made by Charles E. Hill, and in accordance with 
the document set forth in said Trustee’s Exhibit No. 
3, the said trustee did offer to pay the sum of 
$5,035.48, which was stipulated to be all of the 
monies owing pursuant to the terms of the agree- 
ment as of July 6, 1946; the date of the offer and 
tender of payment by the trustee; that without 
objecting to the offer of payment and tender thereof 
in any manner as to any defect or irregularity [38] 
the said respondent Jennie Wuchner refused to 
accept the same and returned the monies to the 
trustee herein, and the said monies, evidenced by a 
check, have been deposited with this court aleng 
with the rejection thereof, as contained in Trustee’s 
Exhibit No. 3. 

Ven, 


That it now appears that respondent Jennie 
Wuchner holds the legal title to the real property 
described above, free and clear of all incumbrances 
save and except covenants, conditions, restrictions, 
reservations, rights, rights of way, and/or easements 
of record, and the agreement for the sale of said 
property hereinbefore mentioned. 


42 Jennie Wuchner vs. 
CONCLUSIONS OF LAW 


From the above Findings of Fact, the undersigned 
Referee does make the following Conelusions of 


Law: 
I. 


That by not legally insisting upon the making 
of the regular monthly installment payments as 
provided for in the agreement of sale, contained in 
Trustee’s Exhibit No. 1, the seller waived the pro- 
visions as to time being of the essence contained in 
said agreement, at least as to those payments exist- 
ine prior to the notice of election of option dated 
February 5, 1946. 


ey, 


That the agreement of sale contained in T’rustee’s 
Exhibit No. 1 gave to the seller an option to declare 
the entire balance of principal and interest then due 
and owing, providing the buyer did not make the in- 
stallment payments as provided in said agreement; 
that on or about the 5th day of February, 1946, the 
seller effectively elected and exercised the said 
option and made a demand for $4,912.63 as the 
amount then due and owing; that pursuant to the 
express provisions of said agreement the buyer had 
thirty (30) days from the date of the receipt of said 
notice on Febiuary 6, 1946, within which to com- 
ply with said demand of seller. 
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That by so exercising her option, the said Jennie 
Wuchner, as seller, waived any right she might then 
have under the agreement of sale to [389] terminate 
the agreement by reason of any defaults that might 
then have existed arising from any non-payment of 
installments under the agreement of sale. 


ve 


That pursuant to the demand of seller, and in 
accordance with the terms and conditions of said 
agreement of sale, the buyer made a proper offer, 
through his attorney and agents, with which offer 
he could then comply, tendering the sum of 
$4,912.63, and thereby effectively meeting the de- 
mand of the seller as contained in the notice of 
February Sth; that contrary to the express terms 
of the agreement of sale and the demand of Feb- 
ruary oth, the buver wrongfully failed and refused 
to accept said offer, and the buyer is now entitled to 
the Grant Deed to the real property involved, and 
the Certificate of Title insuring the same, pursuant 
to the terms of said agreement of sale. 


v2. 


That on or about February 8, 1946, the respond- 
ent, Jennie Wuchner, having prior thereto elected 
to exercise her option to declare the entire balance 
of principal and interest en the agreement to be due 
and owing, and before the thirty days had expired 
within which the buyer could comply with said 
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exercise of option and demand pursuant thereto, did 
wrongfully notify the buyer that the seller had ter- 
minated and eancelled the aforesaid agreement of 
sale, and did repeat this wrongful termination and 
eancellation by her return of the documents as con- 
tained in Trustee’s Exhibit No. 4, being her letter 
of February 14, 1946, to the attorney for Charles 
Ki. Hill, that the aforesaid unequivocal indications 
by the seller that no offer of performance by or on 
behalf of the buver would be considered by her, ren- 
dered it unnecessary for the buyer to thereafter 
make any further offer of performance. 


Vi 


That the trustee in hankruptey having renewed 
the offer to pay the balance of principal and inter- 
est owing on the aforesaid agreement of sale, and 
having tendered the monies owing as of July 6, 1946, 
the maximum amount which could be payable to the 
said seller is determined to be the sum of the trus- 
tee’s tender, to wit, $5,035.48. [40] 


ORDER 


From the above Findings of Fact and Conelu- 
sions of Law, the undersigned Referee does hereby 
make the following order: 


di, 


That Dora Hill has no right, title or interest in 
and to the real property described herein, as against 
George T. Goggin as trustee in bankruptcy. 
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That George T. Goggin, as trustee in the within 
bankruptcy proceeding, is the owner of the real 
property described as follows: 


Lots 11, 12, 13, Block 173, of Redondo Beach, 
in the city of Redondo Beach, county of Los 
Angeles, State of California, as per map re- 
corded in Book 39, Page 1 of Miscellaneous 
Records of said County, 


free and clear of any claims of the respondent Jen- 
nie Wuchner; that upon payment of the sum of 
$5,035.48 by the said trustee in bankruptcy to the 
respondent Jennie Wuchner, the said Jennie Wuch- 
ner is to immediately and concurrently therewith 
execute a Grant Deed to George T. Goggin as trus- 
tee in bankruptcy of the estate of Charles EH. Hill, 
conveying the aforesaid real property free and clear 
of all ineumbranees save and except covenants, con- 
ditions, restrictions, reservations, rights, rights of 
way, and/or easements of record, taxes to be pro- 
rated as of the 6th day of July, 1946, and, further, 
said Jennie Wuchner is ordered to furnish a policy 
of title insurance as specified in the agreement of 
sale contained in Trustee’s Exhibit No. 1. 


Dated: December 5, 1946. 
BENNO M. BRINK, 


Referee in Bankruptcy. 


[Endorsed]: Filed Jan. 24, 1947. [41] 
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[Title of District Court and Cause. | 


PETITION FOR REVIEW OF REFEREE’S 
ORDER BY JUDGE 


To the Honorable Benno M. Brink, Referee in 
Bankruptcy and to the District Court of the 
United States for the Southern District of Cali- 
fornia, Central Division: 


The petition of Jennie Wuchner respectfully rep- 
resents: 

1. Your petitioner is the Respondent who was 
named in an original Order to Show Cause that 
was heard before this Court on the 19th day of 
June, 1946. 

2. Your petitioner, Jennie Wuchner, having filed 
an Answer to said Order to Show Cause, and same 
was heard before the Referee in Bankruptey on the 
19th day of June, 1946, at which time the Respond- 
ent Jennie Wuchnev was represented by her counsel 
Wilham W. Bearman and G. 'T. Fowler, the re- 
spondent Dora Hill was present and represented 
by her counsel Henry F. Fovet, and the trustee was 
represented by his counsel Martin Gendel, and the 
matter having been [42] partially heard, an order 
was mnade permitting the trustee to file an amended 
petition for order to show cause, and an amended 
order to show cause, prior to duly 5, 1946, and, 
pursuant to the order of the Court, George T. Gog- 
gin, as Trustee, filed a verified amended petition 
for an order to show cause, and this Court did 
then issue an order to show cause thereon directed 
to the Respondents Jennie Wuchner and Dora Hill; 
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that said order predicated on the amended petition 
of the trustee was duly served upon the Respondent 
Jennie Wuchner and the Respondent Dora Hill, 
and, pursuant thereto, a hearing thereon was set 
for the 17th day of July, 1946, the Respondents 
being represented by the counsel aforesaid. Said 
hearing was thereafter continued to the 24th day of 
July, 1946, at which time the Respondent Jennie 
Wuehner filed an answer to the amended petition 
and made an objection to the jurisdiction of the 
Referee to hear the issues involved in the order to 
show cause. The matter was then duly continued 
to the 14th day of August, 1946, at which time the 
Court overruled the objections of Jennie Wuchner, 
made from the outset of these proceedings to the 
jurisdiction of the said Court, and the matter was 
thereupon continued to the 18th day of October, 
1946, and, thereafter continued to the Ist day of 
November, 1946. 

The petitioner in said amended petition, George 
T. Goggin, as Trustee in Bankruptcy of the above 
estate, was permitted to, and did file his amended 
petition, as against Jennie Wuchner. This original 
petition and the amended petition prayed that title 
to certain real property that said Charles E. Hill 
had agreed to purchase as the Buyer and said Jen- 
nie Wuchner had agreed to sell as the Seller, which 
certain real property was located in the City of 
Redondo Beach, County of Los Angeles, State of 
California, deseribed as follows: 

Isots 11, 12 and 18, in Block 178, of Redondo 
Beach, in the City of Redondo Beach, County 


48 Jennie Wuchner vs. 


of Los Angeles, State of California, as per map 
recorded in Book 39, Page 1, Miscellaneous 
Records of said County. 

Subject To: Covenants, conditions, restric- 
tions, reservations, rights, rights of way, and/or 
assessments, 1f any, of record. 

should vest in the Trustee in Bankruptcy. 


3. The said Jennie Wuchner had filed an answer 
to these proceedings, setting forth: 

(a) That the Referee in Bankruptey had no 
jurisdiction to trv a matter involving title to real 
property in a summary proceeding. Your respond- 
ent respectfully called to the Court’s attention the 
Points and Authorities of Jennie Wuchner filed in 
said case, as appears by the written Memorandum on 
file herein, citing amongst other eases 


In re Black Bear Produets Co., 
56 Fed gad 243; 


In re Seebold, 
105 Fed. 910; 


In re Greene-Halliday Co., 
(CC 2) 57 Fed. 175. 


and see all of the other cases, and summary, as 
cited under the Points and Authorities filed with the 
Court by Jennie Wuchner on this matter, and the 
additional Points and Authorities, as appears in 
the Memorandum, and Authorities filed by Jennie 
Wuechner, entitled: Additional Points and Authori- 
ties After Hearing, and Petitioner respectfully re- 
quests that same shall be considered by this Honor- 
able Court on this Petition for Review of Referee’s 
Order. 


"ay 
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4. That on the 18th day of November, 1946, the 
Honorable Benno M. Brink, Referee in  Bank- 
ruptey, filed his Memorandum designated In Re 
Trustee vs. Wuchner, as follows: | 

“In the Matter Charles E. Hill, dba Hill Machine 
Tools, Bankrupt. In Bankruptey No. 44,347-W. 
Memorandum In Re Trustee vs. Wuchner. [44] 

“On February 5, 1946, the respondent Wuehner 
exercised the right she had under the contract here 
involved and declared the whole amount of prin- 
cipal and interest under the contract immediately: 
due and payable. By doing so, the said respondent 
waived the right under the contract, if any she then 
had, to terminate the contract by reason of defaults 
then existing, if any existed, in the payment of in- 
stallments under the contract. | 

‘‘Consequently, the notice of forfeiture and ean- 
cellation given by the said respondent on February 
8, 1946, was wholly ineffective. 

‘‘Under the contract, any default of the bankrupt 
in failing to pay the whole amount of the contract, 
as demanded by the said respondent, could not be- 
com: effective for thirty days from the date of sueh 
demand. Within said thirtv-day period, an offer of 
performance was made on behalf of the bankrupt. 
Any defect or irregularity in such offer, if any 
there were, was waived by the failure of the re- 
spondent to object thereto. It is clear from the ree- 
ord in the ease, that at the time the said offer of 
performance was made, the bankrupt was able and 
willing to perform according to the offer, (Baekus 
v. Sessions (1941) Cal. (2d) 380). 
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‘“‘The conclusion is inescapable that the aforesaid 
offer of performance was in all respects good and 
sufficient. However, even if it were wholly ineffec- 
tive, the fact remains that within the aforesaid 
thirty-day period after demand was made by the 
respondent for the payment of the whole of the 
principal and interest under the contract, the re- 
spondent unequivoeally stated that the contract was 
forfeited and cancelled. This was a clear indication 
on her part that no offer of performance by or on 
bebalf of the bankrupt would he considered by her 
and, consequently, no further offer of performance 
by the bankrupt was required or necessary. 

‘‘Mhe Referee concludes that the contract here 
in question is [45] in full force and effect and that 
the trustee in bankruptev, upon payment of the bal- 
ance of the purchase price, is entitled to a convey- 
anee of the property here involved, together with 
the policy of title insuranee referred to in the 
contract. 

‘‘Counsel for the trustee will prepare appropriate 
findings, conclusions and order and deposit the 
original and one eopy thereof with the Referee and 
serve a copy thereof on counsel for the respondent 
who may have the time prescribed by Rule 7 of this 
Court to submit his objections, if any he has thereto 


‘‘Dated: November 18, 1946. 


“BENNO M. BRINK, 
‘*Referee in Bankruptey.”’ 
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And, later, after the submission of findings of 
fact, conclusions of law, and order in re Jennie 
Wuchner, submitted by the Trustee, the Referee 
eliminated from the findings of fact and conclusions 
of law, as follows: 

‘On Page 5, lines 24 to 26, I struck out the 
following words: ‘did ascertain that there was 
a substantial equity in and to the said real 
property above the balance then owing to the 
respondent Jennie Wuchner, and’,’’ 

And added thereto, as follows: 

‘‘On Page 6, line 9, I added the following: 
‘and the agreement for the sale of said prop- 
erty hereinbefore mentioned.’ ”’ 

>. That the Referee in Bankruptey, on the 5th 
day of December, 1946, made the followimg Order, 
reading as follows: 


“ORDER 


‘‘FRrom the above Findings of Fact and Conelnu- 
sions of Law, the undersigned Referee does hereby 
make the following order: 


ah. 

‘That Dora Hill has no right. title or interest 
in and to the real property described herein, as 
against George T. Goggin as trustee in bankruptey. 

‘SM. 


‘‘That George T. Goggin, as trustee in the within 
bankruptcy proceeding, is the owner of the real 
property described as follows: 


52 Jennie Wuchner vs. 


‘Lots 11, 12, 13, Block 178, of Redondo 
Beach in the city of Redondo Beach, County 
of Los Angeles, State of California, as per 
map recorded in Book 39, Page 1 of Miscella- 
neous Reeords of said County, 


free and clear of any claims of the respondent Jen- 
nie Wuchner; that upon payment of the sum of 
$5,035.48 by the said trustee in bankruptcy to the 
respondent Jennie Wuchner, the said Jennie Wuch- 
ner is to immediately and concurrently therewith 
execute a Grant Deed to George T. Goggin as trus- 
tee in bankruptey of the estate of Charles E. Hill, 
conveying the aforesaid real property free and 
elear of all incumbranees save and except covenants, 
conditions, restrictions, reservations, rights, rights 
of way, and/or easements of record, taxes to be 
nrorated as of the 6th day of July, 1946, and, 
further, said Jennie Wuchner is ordered to fur- 
nish a policy of title insurance as specified in the 
acreement of sale contained in T'rustee’s Exhibit 
No. 1. 
“Dated, December 5th, 1945. 


“BENNO M. BRINK, 
‘Referee in Bankruptey. 


on? 


That said Memorandum in Re Trustee vs. Wueh- 
ner, and the Order hereinabove referred to, and 
the findings made by the Referee herein in the 
above matter, are contrary to the evidence, not 
supported by the evidence, and the findings and 
conciusions of law are illegal, unconstitutional, and 
improper, and not in accord with the facts and the 
law in this ease. 
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The Respondent particularly sets out that the 
Referee erred: 

1. In setting out that ‘‘On February 5, 1946, the 
respondent [47] Wuchner exercised the right she 
had under the contract here involved and declared 
the whole amount of principal and interest under 
the contract immediately due and payable. By do- 
ing so, the said respondent waived the right under 
the contract, if any she then had, to terminate the 
contract by reason of defaults then exsting, if any 
existed, in the payment of installments under the 
contract.”’ | 

2. In also setting out that by reason of same 
that ‘‘George T. Goggin, as trustee in the within 
bankruptcy proceeding, is the owner of the real 
property described as follows: 

‘Lots 11, 12. 18, Block 1738, of Redondo 
Beach, in the City of Redondo Beach, County 
of Los Angeles, State of California, as per 
map recorded in Book 39, Page 1 of Miscella- 
neous Records of said County, 


free and clear of any claims of the respondent Jen- 
nie Wuchner.”’ 

3. In the finding that ‘‘The notice of forfeiture 
and cancellation given by the said Respondent on 
February 8, 1946, was wholly ineffective. 

4. In the finding and the order made thereunder 
that ‘‘Under the contract any default of the bank- 
rupt in failing to pay the whole amount of the con- 
tract, as demanded by the said respondent, corla 


4 Jennie Wuchrer vs. 


not become effective for thirty days from the date of 
such demand.’’ This would read into the contract 
a provision that 1s not in same. 

:.o. Further respondent cites as erroneous, and not 
in keeping with the facts in this ease, as the tran- 
seript will show, that a proper offer of performance 
was made on behalf of the bankrupt and that any 
defect, or irregularity in such offer, if any there 
were, was waived by the failure of the respondent to 
object thereto. There was never any proper tender 
made at any time prior to the time that said con- 
tract was cancelled by the Seller, as she had a right 
to, for failure to comply thereto, and it is certainly 
not in keeping with what the testimony was that the 
record in the case, as shown at the time the said 
offer of performance was made, that the bankrupt 
was able and willing to perform according to the 
offer. An examination of the transcript and of the 
evidence will amply bear out that, at the time of 
the cancellation of the contract, said contract had 
a number of thirty-day installments that were in 
defauit, and these defaults became absolute; that 
there was a clear inability shown upon the part of 
the bankrupt to take eare of any of these install- 
ments; that notwithstanding the notification to the 
respondent that there was certain moneys on deposit 
with an escrow company at Hermosa Beach, to take 
care of payments due, to the said Seller of said real 
property, who is the respondent in this case, that 
the records show, according to Mrs. Hill’s testimony 
that her and her husband’s situation had changed 
on account of serious difficulties that her husband 
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was involved in, that neither of them had the abil- 
ity to take care of these payments, which were in 
absolute default on four thirty-day period payments, 
the defaults hecoming absolute; that they were wn- 
able to take care of same, and that notwithstand- 
ing information conveyed by letter, by the then 
attorney for the said Hills, to the said Jennie Wueh- 
ner, that there was money on deposit in the escrow 
hereinabove referred to and/or im another escrow, 
that the evidence only shows one situation. and that 
is that in the first escrow, numbered 32, in the Her- 
mosa Escrow Company, there was no moneys at all 
for the Wuchners, and in the second escrow there 
Was no moneys on deposit for the said Wuehners; 
that there was no proper tender made at any time, 
or up to this time, to the Wuchners before the con- 
tract was cancelled. 


6. ‘The respondent further objects to the finding 
of the Referee and the Order based thereon that 
George T. Goggin, as Trustee in Bankruptcy, in the 
within bankruntey proceedings, is the owner of said 
real property described as follows: [49] 


‘*Lots 11, 12, 18, Block 173. of Redondo Beach 
in the City of Redondo Beach, County of Los 
Angeles, State of California, as per map re- 
corded in Book 39, Page 1 of Miscellaneous Ree- 
ords of said County, 

free and clear of any claims of the respondent Jen- 
nie Wuchner, that upon payment of the sum of 
#5,035.43 by the said trustee in bankruptey to the 
respondent Jennie Wuehner.”’ 
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7. The respondent further objects, as error, to 
the findings of the Referee on which he bases his 
order, that the Referee concludes that the contract 
herein in question is in full force and effect, and the 
Trustee in Bankruptcy, upon payment of the bal- 
ance of the purchase price, is entitled to a convey- 
anee of the property herein involved, ete. This 
would be making a new contract for the parties and 
would completely emasculate from said contract a 
provision that appears in this, as well as most real 
estate conditional contracts of sale, that time is of 
the essence of the contract; that upon the failure 
ef the purchaser to comply with the terms thereof, 
and especially with the term of making payment, 
that the Seller shall be released from any obligations 
under said contract to convey title to said real prop- 
erty to the Buyer, and that any moneys paid under 
said contract shall be forfeited, as well as all other 
rights of the Buyer. The record is replete with a 
showing that there was absolute thirty-day effec- 
tual default periods, as well as defaults for the non- 
peyment of taxes, but no proper tender was ever 
made ror these payments prior to the cancellation, 
and, that therefore, the conclusion of the Referee, 
and the order based on same, setting out that the 
Purchaser, and/or his successor in interest, the 
Trustee in Bankruptcy, falls heir to a contract that 
is in full foree and effect, and that, therefore. the 
Trustee in Bankruptcy, upon the payment of the 
balance of the purchase price, is entitled to a con- 
veyance of the property herein involved, is wholly 
without [50] merit, legal, or otherwise, and not in 
keepmng with the law and the facets in this ease. 
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8. Jennie Wuchner, the Petitioner and Respond- 
ent, further objects to the Referee’s finding and 
Order, hereinabove referred to, on the ground that 
the Court was wholly without authority to hear this 
particular cause, especially on a summary proceed- 
ing, for the reason that the District Courts, the 
United States Supreme Court, and, particularly, 
this United States District Court, in very recent 
decisions, has upheld the rule of law that the Court 
first obtaining jurisdiction over res retains it to 
the end, and that this rule prevails in bankruptey, 
as well as in every other jurisdiction. 

See cases cited by us in the Points and Authori- 
ties submitted before the Referee in Bankruptcy 


In Re Greene-Halliday Co., 
(GCA 2) Simed. (2nd) 173; 

Priest vs. Weaver, ae 
43 Fed (2nd) 57; 

Pickens vs. Roy, aA 
len U.S. 177: Le 

Eyster vs. Gaff, | “Ws 
iow ool. 

Citing the case, with approval of 
Greene-Halliday Co., supra; 
Stratton vs. New, 

283 U.S. 318. 
See also, 
Heath vs. Shaffer, 
93 Fed. 647; 
Linstroth vs. Ballew, 
149 Fed. 960. 
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Upholding the doctrine that possession of res vests 
in the Court which first acquires jurisdiction with 
exclusive power to determine all controversies re- 
lating thereto. ‘‘Where the state suit is first this 
court has been in accord with others forbidding in- 
terference by the court of bankruptey by summary 
proceedings.’’ 

. See 
In Re Greene-Halliday Co., 
ot Wed. 2nd 173; 
Simons vs. Wells, 
65 Fed. (2nd) 673; 
Mareel vs. Engerbretson, 
74 Fed. (2nd) 93-99. 


The reeord will show that at the time the Ref- 
erce in this matter attempted to exercise jurisdic- 
tion there was pending in the State Court a ease 
filed by Jennie Wuchner, the Respondent [51] and 
Petitioner in this matter, which case was an action 
to quiet title to the real property in question here 
and to quiet the title of the said Jennie Wuchner 
to said property, same being the same property, 
and the same parties, as appears in these bank- 
ruptcy proceedings, save with the exception that 
a bankruptey imtervened before the matter was 
heard, and, as repeatedly held by the Federal 
Courts, where there is a bankrupteyv, the construe- 
tion and validity of a conditional contract of sale 
must be determined by the local laws of this State. 

See 

Bryant vs. Swofford Bros. D. G. Co., 
214 U. 8. 279. 
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And where the State suit is first, this Court has 
been In accord with others forbidding interference 
by the Court of Bankruptcy by summary proceed- 
ings. Doctrine laid down in the cases previously 
cited, such as oe 

Greene-Halliday Co., 
oi eds (2nd) 173: 
Simons vs. Wells, 

65 Fed. (2nd) 673; 
Marcel vs. Engerbretson, 
74 Fed. (2nd) 93-99; 

Stratton vs. New, 
283 U.S. 318. 


Wherefore, vour Petitioner prays: 


1. For a review of said order by the Judge, and 
that said order be vacated and set aside; that the 
said Charles KE. Hill dba Hill Machine Tools, and 
Dora Hill, and either of them, and/or George T: 
Goggin, as the Trustee in Bankruptcy of the said 
Charles —. Hill dba Hill Machine Tools, be held not 
to have any right, title, or interest in and to the real 
property described herein, as against Jennie Wuch- 
ner, the Respondent herein. 

2. That Jennie Wuchner, the Respondent herein, 
who is also the Plaintiff in an action filed in the Su- 
perior Court for quiet title effecting said real prop- 
erty, by reason of the failure on the part of the 
Buvers therein to carry out the terms of said eon- 
tract, be declared to be entitled to the rights that 
she seeks under said suit; that is, that her rights 
to ownership of said [52] property has not change‘, 
and she is entitled to have said title quieted, as 
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against the claims of the Trustee herein and/or 
Charles KE. Hill dba Hill Machine Tools, or any per- 
son claiming under cither of the above-named par- 
ties, and that any moneys heretofore paid under said 
contract be declared, as provided for in said con- 
tract, forfeited, and the property of the said Jen- 
nie Wuchner, the Petitioner herein. 

Your Petitioner respectfully again refers to the 
authorities submitted as hereinbefore set out by her, 
and respectfully asks that they be considered by 
the Judge of said United States Court before whom 
said Petition for Review shall be heard, and also 
respectfully asks that the Court, in reviewing the 
action of the Honorable Referee made in said mat- 
ter, consider all of the papers, records, and exhibits 
filed in said matter, particularly the Answer of the 
said Jennie Wuchner to the Trustee’s Order to 
Show Cause, Points and Authorities submitted by 
the sud Jennic Wuehner before the hearing, and 
Additional Points and Authorities submitted after 
the hearing, as well as the entire reeord, including 
the Transcript of the proceedings taken before the 
Honorable Benno M. Brink at the various hearings 
in said matter. 

Dated at Los Angeles, California, January 8th, 
1947. 

/s/ JENNIE WUCHNER, 
Petitioner. 
WILLIAM W. BEARMAN and 
G. T. FOWLER, 
By /s/ WILLIAM W. BEARMAN, 
Attorneys for the Petitioner and Respondent, Jen- 
nie Wuchner. [53] 
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State of California, 
County of Los Angeles—ss. 


I, Jennie Wuchner, the petitioner named in the 
foregoing petition, do hereby make solemn oath that 
the statements contained therein are true according 
to the best of my knowledge, information, and belief. 

/s/ JENNIE WUCHNER, 
Petitioner. 


Subseribed and sworn to before me this Sth day 
of January, 1947. 
/s/ MEYER C. SOLOMON 
Notary Public in and for the County of Los Angeles, 
State of California. [54] 


State of California, 
County of Los Angeles—ss. 

Jennie Wuchner, being by me first duly sworn, 
deposes and says: that she is the Petitioner in the 
above entitled action; that she has read the fore- 
going Petition for Review of Referce’s Order by 
Judge and knows the contents thereof; and that the 
same is true of her own knowledge, except as to the 
matters which are therein stated upon her infoxrma- 
tion or belief, and as to those matters that she be- 
lieves it to be true. | 

/s/ JENNIE WUCHNER. 

Subscribed and sworn to before me this 8th day 
of January, 1947. 

[Seal] /38/ MEYER C. SOLOMON, 

Notary Public in and for the € ounty of Los Angeles, 
State of California. 
[Endorsed]: Filed Jan. 24, 1947. [55] 
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[Title of District Court and Cause. ] 
ORDER DENYING PETITION FOR REVIEW 
A petition to review the order of the Referee 
dated December 5, 1946, was filed herein by Jennie 
Wucehner, a hearing was had on said petition, briefs 
were filed by counsel, and the matter was submitted 
to the Court for decision. 
The Referee had jurisdiction to pass upon the 
question presented, and was correct in holding that 
the agreement of sale here involved is still in full 
foree and effect and that the Trustee in this matter 
is entitled to a conveyance of the property upon pay- 
ment of the balance of the purchase price. 
This Court adopts the findings and conelusions of 
the Referee except that the portion of the finding 
Number Seven reading as follows: 
‘‘the said respondent Jennie Wuchner refused 
to accept the same and returned the monies to 
the Trustee herein, and the said monies evi- 
denced by a check, have [56] been deposited 
with this court along with the rejection thereof 
as contained in Trustee’s Exhibit No. 3,”’ 

is modified to read as follows: 


‘the said respondent Jennie Wuchner refused 
to accept the same and returned the check for 
said monies to the Trustee herein, and the said 
check has been filed with this court as contained 
in ‘l'rustee’s Exhibit No. 3.’’ 
This Court adopts the Order of the Referee 
herein, except that the first sentence of Paragraph 
TJ, reading: 
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“That George T’.. Goggin as Trustee in the 
within bankruptcy proceeding, is the owner of 
the real property described as follows:’’ 

is modified to read: 

“That George T. Goggin as Trustee in the 
within bankruptcy proceeding is entitled to a 
conveyance of the real property described as 
follows :”’ 

The Petition for Review is denied. 

Dated this 16th day of December, 1947. 

/s/ JACOB WEINBERGER, 
United States District Judge. 

Copies mailed to counsel 12/16/47. 

Judgment entered and docketed Dec. 16, 1947, 
Book 47, Page 477. Edmund L. Smith, (lerk. By 
L. B. Figg, Deputy. 

[Endorsed]: Filed Dee. 16, 1947. [57] 


[ Title of District Court and Cause. ] 


NOTICE OF APPEAL 
Notice is hereby given that Jennie Wuehner, Re- 
spondent herein, hereby appeals to the Circuit Court 
of Appeals for the Ninth Circuit from the Order 
Denying Petition for Review entered in this action 
by Jacob Weinberger, United States District Judge, 
on December 16, 1947. 
/s/ WILLIAM W. BEARMAN, 
/s/ RAYMOND 3. MeCONLOGUE, 
Attorneys for Appellant. 
Dated January 6th, 1948. 
[Endorsed]: Filed Jan. 6, 1948. [58] 
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In the District Court of the United States for 
the Southern District of California, Central 
Division 

No. 44,347 


In the Matter of 
CHARLES E. HILL, dba Hill Machine Tools, 


Bankrupt, 
JENNIE WUCHNER, 

Appellant, 
GEORGE T. GOGGIN, Trustee, 

Appellee. 


DESIGNATION OF CONTENTS OF RECORD 
ON APPEAL 


To the Clerk of the United States District Court for 
the Southern District of California, Central 
Division : 

Jennie Wuchner, appellant herein, hereby desig- 
nates the following portions of the record in the 
above entitled case to be certified to the Circuit 
Court of Appeals for the Ninth Circuit as the 
Record on Appeal: 

1. Bankruptcy -Petition—Order of Reference 
and Order adjudicating Charles EK. Hill a bankrupt; 

2. Amended Petition for Order to Show Cause 
re Jennie Wuchner, dated January 26, 1946. 

3. Order to Show Cause re Jennie Wuchner, 
dated July 3, 1946. 
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4, Answer of Jennie Wuchner to amend the peti- 
tion of George T. Goggin, Trustee of Bankrupt 
Estate of Chas. KE. Hill. [59] 

o. Reporter’s Transcript of Hearing on Order to 
Show Cause by George T.. Goggin, Trustee, vs. Jen- 
nie Wuchner, taken June 16, 1946. 

6. Reporter’s Transcript of hearing on Order to 
Show Cause by George T’. Goggin, Trustee, vs. Jen- 
nie Wuchner, dated July 24, 1946, and August 14, 
1946. 

7. Reporter’s Transcript of Hearing on Order to 
Show Cause by George ‘I’. Goggin vs. Jennie Wuch- 
ner, dated November 1, 1946. 

8. Referee’s Memorandum In re ‘Trustee vs. 
Wuchner, dated November 18, 1946. 

9. Respondent’s objections to Trustee’s Pro- 
posed Findings of Fact, Conclusions of Law and 
Order re Jennie Wuchner, filed Decembei 2, 1946. 

10. Findings of Fact, Conclusions of Law and 
Order re Jennie Wuchner, dated December 5, 19-6. 

11. Petition for Review of Referee’s Order of 
December 5, 1946, filed January 10, 1947. 

12. The following exhibits: 


Trustee’s Exhibits 
(a) Agreement for sale of Real Estate. 
(b) Notice with return registered receipt to Chas. 
K. Ful, signed by J. Wuchner. 
(ec) Copy of letter dated June 28, 1946, to Mrs. 
Jennie Wuehner, from Martin Gendel, with 
check in the amount of $5,085.43, with no‘l-e 
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to Trustee, George T. Goggin, Martin Gendel, 
Chas. E. Hill and Dora Hill. 

(d) Letter dated February 14, 1946, fo Mas Hi, F- 
Poyet signed Mis. Jennie Wuehner, with 
letter of February 11, 1946, to Mrs. Jennie 
Wuchner, signed by H. I’. Povet and escrow 
instructions. [60] 

(e) Letter dated February 11, 1946, regarding 
Escrow No. 32 to Angelus Escrow Service 
signed by Frank Bruno and Teddy Berg. 


Wuchner’s Exhibits 


(f) Notice to Chas. EK. Hill dated February 8, 
1946, signed Mrs. Jennie Wuchner with re- 
turn receipt. 


13. Order denying Petition for Review, dated 
December 16, 1947, signed Jacob Weinberger, United 
States District Judge. 


14. Notice of Appeal filed January 6, 1948. 


The points that will be relied upon by appellant 
on appeal are as follows: 

1. That the Bankruptey Court was. without 
jurisdiction to try a matter determining title to 
real property in a summary proceeding, involving 
a stranger to the bankruptcy proceeding, while 
actions were pending in the State Court raising 
the same and other questions affecting the same 
property. 
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2. That the order of the Referee and the Find- 
ings of Fact and Conclusions of Law entered by him 
and the order of the United States District Judge 
confirming said order and Findings of Fact and 
Conclusions of Law are contrary to the evidence, not 
supported by the evidence and that said Findings of 
Fact and Conclusions of Law and said Order are 
uUlegal, unconstitutional and improper and not in 
accord with the law and facts in this ease. 

WILLIAM W. BEARMAN, 
RAYMOND B. McCONLOGUE, 
By /s/ RAYMOND B. McCONLOGUE, 
Attorneys for Appellant. 


[ Affidavit of service by mail attached. ] 


[Endorsed]: Filed Feb. 10, 1948. [61] 


———— 


[Title of District Court and Cause. ] 


CORRECTIONS TO DESIGNATION OF CON- 
TENTS OF RECORD ON APPEAL 


To the Clerk of the United States District Court, 
for the Southern District of California, Central 
Division: 

George TI’. Goggin, Trustee, Appellee herein, 
hereby designates corrections to the portions of the 
record in the above entitled case as designated by 
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the Appellant in her designation of contents of rec- 
ord on appeal. Said corrections our underlined as 


follows: 


18 


Involuntary bankruptcy petition—order of 


reference and order adjudicating Charles EH. 
Hall, a bankrupt. 

Amended petition for order to show cause re 
Jennie Wuchner, dated July 3, 1946. 

Answer of Jennie Wuchner to amended peti- 
tion of George T.. Goggin, Trustee of Bank- 
rupt estate of Chas. KE. Hill; filed July 18, 1946. 
Reporter’s Transcript of Hearing on Order to 
Show Cause by George T’.. Goggin, Trustee, vs. 
Jennie Wuchner, taken June 19, 1946. 


Trustee’s Exhibits 


(b) Notice with return registered receipt to Chas. 


EK. Hill, signed by Mrs. Jennie Wuchner. 


Dated this 13th day of February, 1948. 


/s/ MARTIN GENDEL, 
Attorney for George T’. Goggin, ‘Trustee and 
Appellee. 


[ Affidavit of service by mail attached. ] 


[Endorsed]: Filed Feb. 14, 1948. [64] 
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[Title of District Court and Cause. ] 


MEE wICATION FOR ORDER TO CERTIFY 
ORIGINAL EXHIBITS AND  TRAN- 
Serlet=  'O. CIRCUIT COURT OF 
APPEALS 


Comes now, Jennie Wuchner, appellant herein, 
and respectfully asks the Court under the provisions 
of Rule 75 ‘‘1’’ Rules of Civil Procedure, to allow 
the original exhibits and reporter’s transcript of 
the evidence taken before the Referee herein be 
eertified by the Clerk of the District Court to 
the Cireuit Court of Appeals as the record in the 
above cause; that both the appellant and the aypel- 
lee have copies of the transcript of the testimony 
taken before said Referee and also copies of the 
exhibits mtroduced as evidence at the hearines 
before said Referee; that 17 will only be necessary | 
for the Clerk of the Cireuit Court of Appeals vo 
have printed a small portion of the transcript 
of the testimony taken before the Referee and that 
said original transcripts and original exhibits can be 
returned to the Clerk of this court as soon as the £66] 
record has been printed by the Clerk im the Circuit 
Court of Appeals. 

WILLIAM W. BHARMAN and 
RAYMOND B. McCONLOGUKH. 
By /s/ RAYMOND B. McCONLOGUE, 
Attorneys for Appellant. 


[Endorsed]: Filed Feb. 6, 1948. 
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[Title of District Court and Cause. ] 


ORDER 


Now, on the 6th dav of February, 1948, the 
application of the appellant for an order under 
Rule 75 ‘‘i,”’ rules of Civil Proeedure, to allow the 
original exhibits and reporter's transcripts of evi- 
dence be certified to the Circuit Court of Appeals, 
came on for hearing, and good cause having been 
shown therefor, 

It is hereby ordered that the Clerk of the Dis- 
trict Court certify the original exhibits and the 
original reporter’s transcript of the evidence taken 
before the Referee to the Circuit Court of Appeals 
as the record of appeal in this case and that as 
soon as the Clerk of the Circuit Court of Appeals 
has printed the record on appeal, that said orig- 
inal transcripts and exhibits be returned to the 
Clerk of the District Court for the Southern Dis- 
trict of California, Central Division. 


Dated Feb. 6, 1948. 
/3s/ JACOB WEINBERGER, 
Judge. 


[Endorsed]: Filed Feb. 6, 1948. [68] 
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APPLICATION FOR ADDITIONAL TIME TO 
FILE TRANSCRIPT OF RECORD AND 
DOCKETING OF ACTION IN CIRCUIT 
COURT OF APPEALS 


Comes now, Jennie Wuchner, appellant herein 
and respectfully asks the court for additional time 
to file the Record and docket the above action in 
the Circuit Court of Appeals, and as grounds 
therefor shows the court as follows: 


That the order of the United States District 
Judge from which this appeal was taken was 
entered on December 16, 1947; that notice of appeal 
was filed with the Clerk of the District Court on 
January 6, 1948; that appellants prepared and 
submitted to appellee an agreed ‘‘statement of the 
ease’ as provided by Rule 76 of Rules of Civil 
Procedure; that appellees refused to stipulate to 
said ‘‘agreed statement of the case’’; that the 
time for certifying the record and docketing same 
in the Circuit Court of Appeals expires on [69] 
February 16, 1948. 


Your appellant requests that said time be ex- 
tended to Mareh 15, 1948. 
/s/ RAYMOND B. McCONLOGUE. 
WILLIAM W. BEARMAN and 
RAYMOND B. McCONLOGUE, 


Attorneys for “sppcllany. 


[Endorsed]: Filed Feb. 6, 1948. [70] 
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[Title of District Court and Cause. ] 


ORDER 


The application of Jennie Wuchner, appellant, 
for an extension of time to file record and docket 
the above action in the Cirewit Court of Appeals 
havine been made and good cause therefor having 
been shown, the time for certifying the record in 
the above cause and docketing same in the Cireuit 
Court of Appeals is hereby extended to March 15, 
1948. 

Dated Feb. 6, 1948. 


/s/ JACOB WEINBERGER, 
Judge, United States District 
Court. 


[Endorsed]: Filed Feb. 6, 1948. [71] 


[Title of District Court and Cause. ] 
CERTIFICATE OF CLERK 


I, Kdmund L. Smith, Clerk of the District Court 
of the United States for the Southern District of 
California, do hereby certify that the foregoing 
pages numbered from 1 to 71, inclusive, contain 
full, true and correct copies of Involuntary Peti- 
tion in Bankruptey; Order of General Reference; 
Order of Adjudication; Referee’s Certificate on 
Petition for Review of Order in re Jennie Wuchner; 
Amended Petition for Order to Show Cause re 
Jennie Wuchner; Order to Show Cause re Jennie 
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Wuchner; Answer of Jennie Wuchner to Amended 
Petition of Charles E. Hill; Memorandum in re 
Trustee vs. Wuchner; Respondent’s Objections to 
the Trustee’s Proposed Findings of Fact. Conel- 
sions of Law and Order re Jennie Wuchner; Find- 
ings of Fact, Conclusions of Law and Order: ve 
Jennie Wuehner; Petition for Review of Referee’s 
Order by Judge; Order Denying Petition for Re 
view; Notice of Appeal; Designation of Contents 
of Record on Appeal; Corrections to Designation 
of Contents of Record on Appeal; Application and 
Order to Certify Original Exhibits and Tran- 
script and Application and Order Extending Time 
to Docket Appeal which, together with Original 
Trustee’s Exhibits 1 to 5, inclusive and Original 
Wuchner Exhibit 1 and Original Reporter’s Tran- 
script of Proceedings on June 19, July 24, August 
14 and November 1, 1946, transmitted herewith, 
constitute the record on appeal to the United States 
Circuit Court of Appeals for the Ninth Cirenit. 


I further certify that my fees for preparing, 
comparing, correcting and certifying the foregomg 
record amount to $18.70 which sum has been paid to 
me by appellant. 


Witness my hand and the seal of said District 
Court this 3rd day of March. A.D. 1948. 


[Seal] EDMUND L. SMITH, 
Clerk. 
By THEODORE HOCKE, 
Chief Deputy. 
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In the District Court of the United States for the 
Southern District of California, Central Division 


In Bankruptey, No. 44,347-W 
In the Matter of 


CHARLES KE. HILL, dba HILL MACHINE 
TOOLS, 
Bankrupt. 
Before: Hon. Benno M. Brink, 
Referee in Bankruptcy 


REPORTER’S TRANSCRIPT OF HEARING 
ON ORDER TO SHOW CAUSE BY 
GEORGE T. GOGGIN, TRUSTEE, VER- 
SUS JENNIE WUCHNER, JUNE 19, 1946 

Appearances: 

For the Trustee in Bankruptey: Martin Gendel, 
Esq., 607 James Oviatt Building, 617 South Olive 
Street, Los Angeles 14, California. 

For the Respondent Jennie Wuchner: William 
W. Bearman, Esq., and G. T. Fowler, Esq., 306 
Taft Building, 1680 North Vine Street, Hollywood 
28, California. 
~ For the Respondent Dora M. Hill and for Charles 
KE. Hill, the Bankrupt: Henry F. Poyet, Esq., 114 
Pier Avenue, Hermosa Beach, California. 


Los Angeles, California 
Wednesday, June 19, 1946, 11 A.M. 
The Referee: We will now take up the Hill 
matter. 
Mr. Gendel: In the Hill matter. the Court will 
recall at the last hearing there was a problem as 
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to what would be done with reference to the posi- 
tion of the Trustee concerning the two Superior 
Court actions on file and the argument over the 
real property and one Jennie Wuchner. Since that 
time the Petition and Order to Show Cause filed 
and issued by the Court and served on the inter- 
ested parties sets forth the position of the Trustee. 
Mr. Bearman ealled me, said Mrs. Wuechner was 
a widow, eighty years of age and, in his opinion; 
unable physically to come to court and go through 
the rigors of examination in the court room. And I 
told him, so far as I was concerned, | would do 
everything I could to assist in taking the testimony 
in such a manner as to not jeopardize the health 
of Mrs. Wuchner. ; 
That left us in the position where we knew we 
would not be ready to go ahead this morning with 
the Order to Show Cause. But we felt like we 
would like to present that problem to the Court and 
see whether the Court would have any suggestions. 
We thought of two possibilities—one, take the 
testimony in the manner of a deposition; and IT 
would go to her home. The other possibility would 
be to conduct a court hearing at her home and have 
the Court present, with a reporter, so that the Court 
could then observe the witness and hear the 
testimony. . 
The Referee: lLet’s settle first the question of 
jurisdiction. 
Mr. Bearman: I think, vour Honor, there is one 
question, and that is the question I want to stote 
my position on. And that is there is a serious que*- 
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tion in my mind—and I am not prepared at this 
time to argue it—and that is the matter as to the 
jurisdiction. 

This matter was started in the State Court, both 
the action to foreclose and then the action for de- 
claratory relief. Irrespective of no answer having 
been filed in the action for foreclosure, when it was 
indicated to me there might be a Petition in Bank- 
ruptey or something, I never took any default. I 
have not proceeded, even with the matter in such 
state, to take any default. And I want to state, 
without any restraining order, on account of my 
respects for this particular defendant and respects 
for myself, I will state, without orders, I will not 
proceed to do anything until it is determined just 
what procedure is to be followed. 

The reason there is a serious question about ju- 
risdiction is this. Without being a bankruptey ex- 
pert, L take it that the law with reference to matters 
of this kind is this: That where actions have been 
filed and are pending in the State Courts and a 
bankruptcy intervenes that if the Bankruptey 
Gourt, that the Trustee in Bankruptey comes in 
and takes title subject to the advantages and the 
disadvantages and disabilities, he steps into the 
shees of the bankrupt as of the date—in other 
words, the State Court would have a right to pro- 
ceed to follow up and carry out the procedure un- 
less possession of certain properties came under 
the administration of the Bankruptcy Court. 

As to whether or not there was possession in this 
case Is a serious question. Frankly. our position 
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that we maintain is this: We had brought this 
action to foreclose on a conditional contract of sale. 
And, without arguing the equities here, we have an 
old lady here, about eighty vears of age. 

There is a default in payments, of a few pay- 
ments. It is not like we are trying to grab some- 
body’s property. That is not our position at all. 

If this petitioner—and I sav this without any 
reflection wpon what has taken place—gets into 
very serious difficulty, is sentenced to San Quentin— 
they can’t carry on the terms of that contract and 
declare it at an end, and we will attempt to show 
that. And then there is a question of increase m 
the real estate market, and whether or not there 
can be no moneys for creditors and for attorneys 
and what not. There is an attachment levied.'on 
this particular property. And, I think I am correet, 
I think I may say that the attaching creditor—and 
I say this without any reflection upon the gentleman 
who was the attorney, who formerly represented 
Mr. Hill, for his claim of seventeen hundred or 
eighteen hundred dollars for a balance of the fee. 

We proceed, frankly, under our contract, which 
provides title shall not vest and also on the theory 
the contract has been terminated, to clarify the title, 
in so far as this old Jady is concerned. ‘That is all 
the question that is involved here and to carry out 
what the parties agreed among themselves and this 
contract which she could not carry on was at an end. 

In view of this we filed our action. We served 
notices, using our procedure which has not only 
been regular, but within the law. Meanwhile there 
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is an action for declaratory relief filed by an attor- 
ney, and in addition, there being no answer to our 
action on the foreclosure, under which the attorney 
sets out that the rights as to the parties are unset- 
tled and, among many other claims he makes, he 
also claims he is entitled to $20,000 for damages 
for certain actions we took in not taking what they 
alleged to be a tender, all of which we deny. 

f course, I make this statement, and I think 
lawyers sometimes use a great many pages in plead- 
ing and use a lot of words, but I think Mr. Gendel, 
who is a very good lawyer, and he has not been able 
to figure out this question of damages. And, to my 
mind, I raise this query, as to how we could have 
damaged the bankrupt in this case for the sum of 
$20,000 or any other amount, when the only asset 
that they claim as part of this estate, the only asset 
they claim as part of this estate, is the only thing 
that would furnish money, all around for everybody. 

he reason I say the question of jurisdiction is 
a very serious one is this: I don’t admit, I would 
say this, that if the Trustee in Bankruptev came 
In possession of certain properties, then I would 
have to say, if your Honor please, that the Bank- 
ruptey Court would have a right to hear that matter 
and adjudicate its claims, whatever they may be. 
But if my position is sound, that even though a 
Receiver or a Trustee or an officer of the Bank- 
ruptey Court, is in physical possession—I may be 
wrong on this statement—if he is there without any 
right and there is no legal title in the bankrupt, 
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then the fact that a Trustce is in physical posses- 
sion of a property of which he has no title does not 
give jurisdiction and does not give possession to the 
Bankruptev Court. | : 

All I want to say is this, whether this matter is 
to be tried here or in the State Court, all we want 
is our day in court. | 

I might state very frankly the reason I am tak: 
ing the position of not wanting to enter into any 
stipulations in this matter, with reference either 
to admitting jurisdiction of this Court or taking 
awav any performed rights so far as my elient' 4s 
concerned, is this: Whatever vour Honor should 
rule—and I make those very points, furthermore; 
-as to jurisdiction—whether it is in this department 
or whether it is in the State Court, I shal! abide by 
that and be willing to try out the issues, either 
here or in the State Court. 

Frankly, I think the jurisdiction is in the State 
Court. But the statement Mr. Gendel also made, 
with reference to an old ladv, I know this of my 
own knowledge, because I have gone there any time 
Mrs. Wuchner has any papers to sign. She is close 
to eighty and hardly able to walk. And [I think 
neither you nor I would want to take the respon- 
sibility of trying to get her to come down here. 
Something serious might happen. 

IT will say, and I think that is what Mr. Gendel 
has in mind, without making anv stipulation, [ will 
not proceed while Mr. Gendel and I are trying to 
work out what mav be a practical situation. [| 
haven’t done that; I will not at all while we go 
along. 
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I think, as your Honor pointed out, the question 
of jurisdiction should be settled and the question 
as to what the State procedure is should be settled. 
My only suggestion, from a practical point of view, 
is that the matter go over for a reasonable time, 
that we then present—so far as I am concerned, 
I am willing to present opposition by way of an 
answer and authorities. And when your Honor has 
ruled on the question of jurisdiction and given us 
our day in court, whether it is here or whether it 
is in the State Court, we will be willing to proceed. 
And, I might add the addition to the statement I 
have made, that even pending that and without 
any restraining orders restraining us, we shall not 
proceed on any phases of the actions that are pend- 
ing in the State Courts, so that the rights of any 
creditors, of anybody involved in this matter, will 
be conserved. 

Mr. Gendel: At this time, on behalf of the Trus- 
tee, [ would like a ruling on the question of 
jurisdiction. 

} may have misunderstood Mr. Bearman. I 
thought the question of jurisdiction had been set- 
tled and if the Trustee sought to present the mat- 
ters before a Court we would have it presented here. 

T appreciate his position. I think we should not 
be left in the dark as to whether the position of the 
Trustee ts correct as to the jurisdiction of this 
Gourt. And T will point out in support of our 
pesition, the Trustee has physieal possession, the 
‘Trustee has succeeded to the rights of the bankrupt 
in the contract. The total amount of the balanee of 


George T. Goggin 81 


the contract has been tendered, and the Trustee 
does now tender that total amount, so that there is 
no question about the fairness of our position. 

The State Court proceedings are only in 2 beéin- 
ning stage. Nothing has been done there whieh 
would justify this Court, in exercising its discre- 
tion, in feeling that enough had been accomplished 
in the State Court to support a ruling of this Court 
that they should continue, which would be in the 
discretion of your Honor. I feel, in view of the few 
pleadings in the State Court, that we should ‘have 
this matter decided here as a Court of Bankruptey 
administering bankrupt assets. I think this matter 
should be decided in such a way that the: Trustee 
will know what his problems are. : 

Mr. Bearman says he is in no position to stipulate 
for the party in this State Court action. I think 
we might as well have a ruling from the Court. 

Mr. Bearman: I serve upon the Trustee at this 
particular time the Answer of Jennie Wuecehner. 
And I would like to file the original of the Answer 
in this particular ease. 

On the question of jurisdiction I raismnbeniiege 

Mr. Gendel that, for all purposes, this matter was 
going over. [I do not object to the Trustee in Bank- 
ruptey making his ruling on the question of ju- 
risdiction. I am not prepared at this time, frankly, 
on account of the position I have taken, to argue 
that matter. But I would say this, that I think 
before we proceed to carry out the procedure as 
we have outlined, that first question should % 
settled. 7 
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The Referee: I think we ean settle that now. If 
it is agreeable, the Court may settle the question 
of jurisdiction. 

Mr. Bearman: I do not want to be foreclosed 
from presenting some authorities and also arguing 
the matter, and I am not prepared at this time. 

The Referee: Let’s discuss the matter and see 
if we bave all the facts before us. There is not any 
question but what the bankrupt was in physical 
possession, whether he was there with right or with- 
out right, he was there. Is that right? At least, 
he had constructive possession ? 

Mr. Bearman: I will say this, without answering 
that question. 

Mr. Gendel: Why don’t you answer it yes or no? 

Mr. Bearman: I will answer the question. I am 
not trying to straddle. Your Honor asked a very 
frank question, I might answer it this way: The 
bankrupt was in San Quentin and he was not over in 
that place. Now, there was an attachment by one 
of his creditors. Then there is a bankruptey that 
intervenes, and a Receiver is appointed, but prior 
to the time of all of these proceedings. I won’t say 
it is not a matter that your Honor can’t pass on. I 
Say very respectfully to this Court—not in any dis- 
respectful way—that we cannot lose sight of this ele- 
mentary principle, and that is this: I think it is 
fundamental that a Trustee in Bankruptey does not 
get any greater title than the bankrupt himself had. 

in other words, so far as the rights of the bank- 
ruptcies are concerned, prior to the time of his bank- 
ruptey if he had no title in any real property, the 
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fact that a bankruptey intervenes and a lot of credi- 
tors come along does not give the Trustee in Bank- 
ruptey any greater rights than the cael him- 
self had. : 

What are the facts of this particular thing ? We 
maintain this position: We maintain that the bank- 
rupt, even though fifteen or twenty men went inito 
possession, were occupying the same premises, with- 
out any legal right, that their rights had ceased, that 
there was no title. It 1s our position their rights had 
eeased. And, if our position is correct, then there’ is 
no right of the Bankruptcy Court to administer a 
title that they haven’t got. 7 

The Referee: Changing it the other way, was. 
your client in possession on Apri] 5, 1946, when this 
bankruptcy began? ee 

Mr. Bearman: I would say, frankly, I would 
say this, I would say in legal possession. I would 
not say in physical possession. 

I will point out to your Honor: A is the owner 
of certain property, real property. He enters into 
a contract with B, that B is to buy this property, 
but the title is always in A until B has completed 
payments, and done this and that, and so forth. 
The contract itself provides time is the essence .of 
the contract, and if there is failure on the part of 
B to carry out the terms of the contract, there is no 
right on the part of B to ask that title vest in him; 
and all rights in the contract cease. , 

The Referee: Supposing we give you an op 
portunity to see if you ean find any authorities to 
support that legal position ? | 
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Let’s move to another thing. What interest, if 
any, does Dora Hill have in this property ? 

Mr. Bearman: Dora Hill happens to be the wife 
ef the gentleman who is confined in the peniten- 
tiary, up North. 

Mr. Gendel: J found that the action for damages 
sets forth Dora Hill as one of the plaintiffs, 
although the property itself is supposed to be re- 
eorded in the name of Charles Hill, and to elimi- 
nate any community property claim 

-The Referee (Interrupting): Is Dora Hill a 
party to the contract, as such? 

Mr. Bearman: I think the contract was signed 
by Charles Hill. But irrespective, I think it is men- 
tioned in Mr. Gendel’s Petition, and that is by rea- 
son of the community property law. But answering 
your question, the contract is signed by Charles 
1§.. Hall. 

The Referee: What is the position of the Trus- 
tee here? Is he seeking or asking for a decree of 
Gourt to the effect that Mr. Bearman’s client has 
no right, title, or interest, or is he asking for that 
and:also a decree that Mr. Bearman’s client is obli- 
gated to this estate for certain damages? 

Mr. Gendel: Our primary prayer for relief is 
for quicting title to the property and setting up a 
method of paying off the balanee coming to Mr. 
Bearman’s chent. We set up the question of dam- 
ages i the event Mr. Bearman’s client is willing 
to coneede the jurisdiction of the Court to hear 
that problem. And, we will thresh it all out at one 
time. Lf not, we will have to reserve the question 
of damages for a State Court action. 
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The Referee: Before you would present the 
question of damages to this Court—I can’t tell 
from this Petition just what you base your claim 
for damages on. If the Bankrupt before bankruptcy 
concedes that the property had been lost by him and 
then said that because of the loss he was damaged, 
then perhaps there is no further controversy over 
the ownership of the property. 

Mr. Gendel: That is not the situation. 

The Referee: Unless the property was lost how 
could the bankrupt assert damages, if he still had 
the property? Do you say because of this fore- 
closure proceeding he was prevented from making 
a sale of the property at a profit of $20,000, which 
profit he can no longer realize? You don’t set up 
any of these elements. 

Mr. Bearman: The question your Honor has 
raised, vou ean’t simply take those two actions that 
are pending in the State Courts and say—after all, 
those have to be settled, either here or in the State 
Court. The question your Honor has asked is a 
question that nowhere appears, either in the Peti- 
tion of the T'rustee or in any other actions that 
are filed. 

That is the reason, if you will note, in the first 
part of my statement to the Court, I made this 
statement, that thev are asking for $20,000 dam- 
ages. Lam not an authority upon the law of dam- 
ages, but damages are not just picked out of a hat, 
hke a magician picks them out. They are not specu- 
lative. You don’t pick them out of nowhere. We 
all know you cannot recover for any damages that 
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might be speculative, but on the face of all the plead- 
ings they have filed in this particular matter, I 
make the statement, without disrespect to eminent 
counsel, their claims are absolutely silly, for this 
reason; they set out they have been damaged to the 
extent of $20,000 for property we claim we still 
have, is worth more than you sold it to us for. 

They don’t set out that ‘‘because you sold me cer- 
tain property and you prevented us from making 
sales we lost so and so.’’ But they say, ‘‘ No, we are 
in possession of property that is worth more than 
you sold it to us for and we have been damaged to 
the extent of $20,000.” 

I don’t see this new order of things. You must 
have a premise for asking it. Assuming we were 
litigating this thing, and your Honor had posses- 
sion and the title of this property is in the hands 
of the Hills, and I give them $20,000 worth of dam- 
ages. This property was bought for $5500 and it 
ean be sold for so and so, sold at a profit. Where 
are the damages? The title is still in them. 

We have those actions. They must be disposed of. 
And, it seems to me it is not asking—and I place 
myself in this position, and I think we all have the 
right to deal that way, and I would deal that way 
with Mr. Gendel, and I would certainly deal that 
way with Mr. Poyet—no rights of any creditors 
would be harmed. I did not take any action with 
any restraining orders against me and I did not 
move, because I knew these things were coming. 
T shall still maintain that position. But T think 
we should decide the question of jurisdiction and 
then go forward. 
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The Referee: Has there been any tender of the 
amount to your client? 

Mr. Bearman: We have in verified answers filed 
in the Superior Court denied, under oath, that there 
has been any tender made to us. 

The Referee: Mr. Gendel, has there been any 
tender made? 

Mr. Gendel: For the Trustee? 

The Referee: Yes. 

Mr. Gendel: No, except in the pleadings, the ten- 
der of the amount of any 

The Referee (Interrupting): Is that sufficient? 
Has the Trustee got the money? 

Mr. Gendel: The only place the Trustee will get 
it is from the sale of the property. | 

The Referee: This lady certainly is entitled 
to her money. You mean to say we have the right 
to come in here and go into it to the extent of try- 
ing to determine the rights of the parties and finally 
come to the question of how the owner is going to 
receive money for this title, payment of $4900, and 
the Trustee hasn’t got the money? Maybe I do not 
know much about the law of tender. 

Mr. Gendel: The position taken by the bank- 
rupt and his counsel prior to bankruptcy is that 
a full and legal tender was made. We have had 
turned over to the Trustee certain documents which 
confirm that. The Trustee has in his Petition ac- 
knowledged the willingness and the desire to pay 
those moneys. We have alleged that the property 
is worth in excess of the balance owing, and thet 
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is the reason this poor old lady is so anxious to 
get back. All my sympathy stops with her phys- 
ical condition only. There is nothing more for 
the Court to decide than in the ordinary situation, 
as to whether or not a party has a len or title. If 
the party has a lien the property will either be sold 
and the lien paid or if there is not enough there 
to pay it. the property will be turned back to the 
lien claimant. 

The Referee: It has not been denied that time 
is the essence of this agreement. Under those ¢it- 
cumstances, don’t you have to keep the tender good? 
Can the Court make a decree that the purchaser 
is entitled to a deed upon the payment of so much 
money if it has not been, in effect, paid up, a contin- 
uing tender; has the Court got jurisdiction, In view 
of the terms of the contract, to give any further 
time for the payments? 

Mr. Gendel: The tender has been made. 

The Referee: It has not been kept good. 

Mr. Bearman: Of course, Mr. Gendel, I think I 
am—and I say this respectfully, I think I am more 
conversant with this situation than Mr. Gendel is. 
T have had something to do with it from its very in- 
ception. And this particular matter is no different 
than at the Bank of America or any of the banks 
here, or any of the Trustees that hold contracts. 
And, irrespective of the statements that have been 
made, I have no sympathy for this little old lady 
outside of the fact that she wants her money. 

T think the equities are with my client on this 
particular matter. And rather than get tied up on 
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a matter involving everything, she took the position 
she was entitled to carry out this contract on the 
terms and conditions made. 

It is elementary you cannot talk about a tender 
and say, ‘‘I am willing to do so and so.’’ But a ten- 
der means one thing—there is $10,000 due on this 
contract. Say, if you go to the Bank of America, 
in San Pedro, there will be $10,000 waiting for you, 
if you call so and so, at 10 o’clock a.m., on the 15th 
of June. And on June 15th, at 10 o’clock a.m., there 
is $10,000 due. That is not a tender. A tender is 
one that is obligated to make a payment on that 
particular time, he comes up with lawful money of 
the United States. And they all specify to whom 
the money is owed and where to tender that money. 

I might say I do not want to embarrass Mr. Gen- 
del because of the fact that they don’t have much 
money in their pocket. The Trustee says, ‘‘We will 
give you the money.’’ I know nobody brings that 
money with them. But we have a verified complaint 
denying that tender was made. There has never 
been any tender, kept alive. If I tender certain 
things due under a contract and then sit by and 
don’t do anything else, [ have not completed what 
the Jaw of tender is. And if you will look in the 
books you will find in order to keep that tender 
alive, that has to be placed to the credit of the one 
to whom that money is owed. 

So we find here this situation, that A says that 
there was money tendered to us. I am not sure 
about this situation, where the Trustee goes in— 
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and we deny there has becn a tender. We set out, 
if you get my point, if the bankrupt had no title and 
the rights had ceased, and time was the essence of 
this contract, the mere fact that there are a lot of 
creditors, among whom is the attorney who de- 
fended him on a $1700 claim, and I am not saying 
this in disrespect to the attormey, and certain other 
ereditors—that after the rights of the bankrupt 
ceased the mere fact that there is a bankruptcy, 
if there isn’t any title, then the Trustee does not 
geet any title greater than the bankrupt has. 


The Referee: Is there any automatie right of 
reinstatement on a contract of sale of real property, 
such as, for instance, on the foreclosure of a deed 
of trust, where certain installments have not been 
made ? 

Mr. Bearman: It cost me a lot of money, that I 
couldn’t subdivide Los Angeles and I couldn’t con- 
trol the real estate market. As vour Honor knows, 
in a mortgage we have an equity of redemption 
for a year; in a trust deed there is no equity of 
redemption. 

The Referee: Yes, but—— 


Mr. Bearman: A contract, of course, a contract, 
just as your contracts under which they buy auto- 
mobiles, under which they buy washing machines, 
under which they buy real estate, which sets out 
that the title is in the seller, and he never passes the 
question of title until the terms of that contract 
has been met. 


George T. Goggin 91 


Your Honor must bear this in mind—there is no 
transfer of title until the purchaser has met, has 
carried out the terms of the contract. And if he 
does not carry out all the terms of the contract— 
and time is made the essence of the contract—there 
is no duty upon the seller to transfer title to the 
purchaser. There is not any equity; this title does 
not pass. 

The Referee: All right, now the prayer of this 
Petition prays this Court issue an order direct- 
ing Jennie Wuchner and Dora Hill to appear and 
show cause why the rights of the parties should not 
be determined by this Court, as hereinbefore set 
forth; and why the title to said real property 
should not be declared vested in the T'rustee, free 
and clear of any claim of Wuchner and Dora Hill; 
and to show cause why the said parties should not 
be restrained from proceeding with either Superior 
Court action, pending the determination by this 
Court of the rights of the parties, and why this 
Court should not grant Petitioners such other and 
further relief as may be proper, and so forth. And, 
includes reference to the action for $20,000 damages. 

Myr. Gendel: Let me make this clear, so that 
there is no necessity for any ambiguity 1n the rec- 
ord. In order to present the question of jurisdiction 
without any possible ambiguity, [ think the Trus- 
tee’s position on this Petition, without prejudice to 
such rights as might arise on the question of dam- 
ages, should be solely limited to the question of de- 
termining the rights in this piece of property only 
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pursuant to the contract, and we will have no room 
for any possible review on the question of juris- 
diction. 

The Referee: hen I think you should file an 
Amended Petition and indicate the course you are 
going to pursue, because in the present Petition two 
questions are involved. One is the title to the prop- 
erty; and another is the Nabilitv of Mr. Bearman’s 
client for damages. We might conclude we had 
jurisdiction on the question of the title of the prop- 
erty and we might conclude we did not have any 
jurisdiction on the question of hability of Mr. Bear- 
man’s chent for damages. You have been through 
it on the question of jurisdiction to render judg- 
ments against persons who appear in the Bank- 
ruptey Court. 

Mr. Gendel: Yes, I had a hand in making the 
power of the Referee a little broader 

The Referee (Interrupting): That claim was on 
objection to a claim. A elaim was asserted, and the 
Trustee pleaded an offset greater than the amount 
of the claim. That is a little different. Mr. Bear- 
man’s client is not coming into court. Mr. Bear- 
man’s client 1s being brought into this court. Does 
that give the Court jurisdiction to render an affirma- 
tive money judgment against Mr. Bearman’s chent ? 

Mr. Gendel: Having gone through that problem 
and probably having read about as many authorities 
in the Ivederal Courts as there are on the question, 
it is my desire if Mr. Bearman feels his client will 
be benefitted by having two trials instead of one, to 
amend the prayer, and we will do it the hard way. 
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The Referee: You can set it up any way you 
want, but I think you should set it up specifically. 

Perhaps Mr. Bearman at the last mimute might 
concede jurisdiction. 

Mr. Gendel: I would rather not play games. We 
will separate them and we will proceed in that way. 

The Referee: I will give the Trustee whatever 
time is reasonably needed to file an Amended Petition 
and then set it for hearing, at which time Mr. Bear- 
man, if so advised, may make formal objections to 
the jurisdiction of the Court and be prepared with 
such authorities as he may wish to present. 

How much time do you want? 

Mr. Gendel: Getting it dictated and typed, i 
would say two weeks time. 

Mr. Bearman: I want to get that straightened 
out. Two weeks passes very quickly. Let’s make it 
three weeks. And I think that the way the Court 
expressed it is the best way to meet these issues. 

May I make one inquiry? 

‘The Referee: Yes. 

Mr. Bearman: What is going to happen to those 
two actions that are pending in the State Court? 
Will they be heard? Whatever Court should be de- 
cided has jurisdiction, if the State Court and the 
issues involved in this action are tried, o1, if it is 
determined that this Court has jurisdiction, will this 
Court hear those actions ? 

The Referee: We will not hear the actions as 
such. We will hear the issues raised by the actions. 

Mr. Bearman: What will happen to those 
actions ? 
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The Referee: If the decision on the question of 
title should be against your client, making an order 
requiring your client to dismiss those actions, as 
part of the proceedings here. Jn the meantime I 
think those actions will automatically stay in status 
quo. You realize, in the light of this pending bank- 
ruptcy, vou cannot get a clear title in vour State 
Court proceeding without making the Trustee a 
party. 

Mr. Bearman: Might I say this, Mr. Poyet never 
filed an answer in the quiet title action, and I never 
sought to take the default. 


The Referee: On the second aetion, that for 
damages, being an alleged damage to property, it is 
my understanding it passes to the Trustee in Bank- 
ruptey, under Section 70 of the Bankruptey Act. 
So, the Trustee will not attempt to prevent that 
action at the moment. If Dora Hill should attempt 
to prosecute that action singly, upon sufficient 
showing, this Court would undoubtedly restrain her 
for the time being. 


I will give Mr. Gendel to July Sth to file an 
Amended Petition. And when shall we then set it 
for hearing? 

Mr. Bearman: I would say three weeks. Mr. 
Gendel and I might try to see what we could work 
out. 

The Referee: The Trustee may have to and in- 
cluding July 5th to prepare and serve an Amended 
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Petition, and the Amended Petition will come on for 
hearing Wednesday, July 17th. 

Mr. Bearman: That is agreeable. 

The Referee: ‘he first meeting, I will continue 
to the same date unless there 1s some objection. 

Mr. Gendel: J think we should do that. 

The Referee: Mr. Gendel has until July 5th to 
serve on you and file an Amended Petition, and that 
Amended Petition will come on for hearing on 
July 17th. 


(Whereupon at 12 o’clock noon a recess was 
taken in this matter to July 17, 1946.) 


State of California, 


County of Los Angeles—ss. 


I, O. Edgar Abbott, Official ‘ourt Reporter, 
hereby certify that the foregoing 25 pages comprise 
a full, true, and correct transcript of my steno- 
graphic notes taken before Hon. Benno M. Brink, 
Referee in Bankruptcy, in the Matter of Charles KE. 
Hill, dba Hill Machine Tools, Bankrupt, No. 
44.347-W, on the 19th day of June, 1946. 


Dated this 13th day of January, 1947. 


/s/ O. EDGAR ABBOTT, 
Official Reporter. 
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In the District Court of the United States for 
the Southern District of California, Central 
Division 

In Bankruptcy 
No. 44,347-W 
In the Matter of 


CHARLES E. HILL, dba HILL MACHINE 
TOOLS, Bankrupt. 


Before: The Honorable Benno M. Brink, 
Referee in Bankruptey. 


REPORTER’S TRANSCRIPT OF HEARING 
ON ORDER TO SHOW CAUSE BY 
GEORGE T. GOGGIN, TRUSTEE, vs. JEN- 
NIE WUCHNER, ON NOVEMBER 1, 1946 

Appearances: 

or the ‘lrustee in Bankruptcy: Martin Gendel, 
EKsq., 607 James Oviatt Building, 617 South Olive 
Street, Los Angeles 14, California. 

Ior Respondent Jennie Wuchner: William W. 
Bearman, Esq., and G. T. Fowler, Esq., Suite 306 
Taft Building, 1680 North Vine Street, Los Angeles 
28, California. 

For Respondent Dora M. Hill and for Charles E. 
Hill, the Bankrupt: Henry F. Poyet, Esq., 114 Pier 
Avenue, Hermosa Beach, California. 

TRUSTEE’S EXHIBIT No. 1 

AGREEMENT FOR SALE OF REAL ESTATE 


This Agreement, made and entered into this 5th 
day of June, 1945, between Jennie Wuehner, a 
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widow, hereinafter called the Seller, and Charles BH. 
Hill, hereinafter called the Buyer, 


Witnesseth: That the said Seller in consideration 
of the covenants and agreements hereinafter con- 
tained and made by and on the part of the Buyer, 
agrees to sell and convey unto the said Buyer, and 
the said Buyer agrees to buy all that property. in 
the Citv of Redondo Beach, County of Los Angeles, 
State of California, described as: 


Lots 11, 12 and 13, in Block 178, of Rendodo 
Beach, in the City of Redondo Beach, County 
of Los Angeles, State of California, as per map 
recorded in Book 39, Page J, Miscellaneous 
Records of said County. ; 

Subject to: Covenants, conditions, -restric- 
tions, reservations, rights, rights of way and/or 
easements, if any, of record, 

for the sum of Fifty-five Hundred Dollars 
($5500.00), lawful money of the United States, and 
the said Buyer, in consideration of the premises, 
agrees to buy and pay the sum of Fifty-five Hun- 
dred Dollars ($5500.00) as follows to-wit: 

$350.00 

$149.38 upon the execution and delivery of. this 
Agreement, receipt of which is hereby acknowl- 
edged, and the further sum of T'wo Hundred Dollars 


July 
($200.00) or more on or before the first day of J une, 


1945 and two hundred dollars ($200.00) or more on or 
before the first day of each calendar month there- 
after until the sum of Fifteen Hundred Dollars 
($1500.00) shall have been paid on the principal su1n, 


4 
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together with interest thereon at the rate of 6% per 
annum. Tach payment shall be credited first on in- 
terest then due and the remainder on principal; and 
interest shall thereupon cease upon the principal so 
credited. Should default be made in payment of any 
installment when due the whole sum of principal and 
interest shall become immediately due at the option 
of the Seller. If action be instituted on this contract, 
Buyer to pay such sum as the Court may fix as at- 
torney’s fees whether such action progress to judg- 
ment or not. 

The buyer shall be let into, and have immediate 
possession of said premises, but the Buyer’ shall 
make no changes or alterations in or to any of the 
buildings now on said premises, nor remove any 
portion thereor, without the consent of the Seller 
therefore, until after the sum of [fifteen Hundred 
Dollars ($1500.00) has been paid on the principal 
sum of the purchase price herein specified; and it 
is agreed that time is the essence of this Contract, 
and in the event of failure to comply with the terms 
hereof by said Buyer, then the Seller shall be re- 
leased from all obligations of law and equity to con- 
vey said premises, and the Buyer shail forfeit ail 
right thereto and to all money theretofore paid 
under this contract; but the said Seller on receiving 
full payments, at the time and in the manner above 
mentioned, agrees to deliver to the said Buyer a 
policy of Title insurance, showing the title to said 
property to be vested in the Seller, free of ineum- 
brance except as above stated and to execute and 
deliver to the said Buyer, or assigns, a good and 
sufficient deed of grant, bargain and sale. 
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It is further agreed that immediately after said 
Fifteen Hundred Dollars ($1500.00) has been paid 
on the principal sum due herein, Seller agrees to 
deliver to said Buyer, a policy of Title Insurance 
showing the title to said property to be vested im 
the Seller free of incumbrances except as above 
stated, or as may be created or suffered by Buyer 
and to execute a good and sufficient deed to the 
Buyer and the Buyer agrees to execute to Seller.a 
note secured by a ‘Trust Deed on the premises for 
the balance due under this Contract, payable in in- 
stallments of Fifty Dollars ($50.00) or more per 
month, with interest at the rate of 6% per annum. 

1945-46 taxes to be paid by Buyer and Bu yer 
shall pay all subsequent taxes due on said property 
and all assessments of whatsoever nature which may 
become due on said property, insurance to be pro- 
rated as of this date, and Buyer shall keep the build- 
ings on said premises insured until said Prone 
is paid for. | 

Buyer shall not assign any interest under this 
Contract without the written consent of Seller. 

It is mutually agreed that the provisions of this 
Contract shall apply to and bind the heirs, executors, 
administrators and assigns of the parties hereto. 


Witness our hands this 5th day of June, 1945. 


/s/ CHARLES E. HILL, 

/s/ MRS. JENNIE WUCHNER, 
Seller, 

/s/ CHARLES KE. HILL, 
Buyer. 
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. It is further agreed that any default shall not 
‘become effective for Thirty Days (380) from date 
of said default. 
/s/ MRS. JENNIE WUCHNER, 
Seller, 
/s/ CHARLES E. HILL, 
Buyer. 


State of California, 
County of Los Angeles—ss. 


On this 22nd day of January, A. D. 1946, before 
me, H. F. Poyet, a Notary Public in and for said 
County and State, personally appeared Charles E. 
Hill, known to me to be the person whose name is 
subscribed to the within Instrument, and acknowl- 
edged to me that he executed the same. 


In Witness Whereof, I have hereunto set my 
hand and affixed my official seal the day and year 
in this certificate first above written. 

. [Seal] /8/ 4. By ROWE 
Notary Public in and for Said 
County and State. 
- My Commission Expires Dec. 5, 1949. 


PAYMENTS 
Balance 
Date Paid Date Due Amount Credited on of Prin. 
M.D.Y. @Mayy. Paid Interest Prineipal Unpaid 
T/ 1/45 5500.00 
T/ 2/45 350.00 350.00 5150.00 
8/ 1/45 8/1/45 200.00 25.75 174.25 4975.75 
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TRUSTEE’S EXHIBIT No. 2 
NOTICE 
To Charles EK. Hill: 4 

You Will Please Take Notice that the under- 
signed, Jennie Wuchner, designated as the ‘‘Seller’’ 
in that certain Agreement drawn between the un- 
dersigned as ‘‘Seller’’ and Charles KE. Hill as 
‘‘Buyer’’ on the 5th day of June, 1945, providing 
for the sale and purchase of real property located 
in Redondo Beach, County of Los Angeles, State 
of California, as more particularly described m 
said Agreement, hereby notifies you: 

That there having been default in the payment 
of installments provided for in said Agreement on 
the part of the Buyer, the Seller hereby exercises 
the Option contained therein and declares the whole 
amount of principal and interest now due and un- 
paid under said Agreement namely the sum of 
$4912.63 due and hereby demands that you pay 
forthwith to the Seller the said sum of $4912.63, 
being the principal and interest now due and wn- 
paid. 

Dated this 5th day of February, 1946. 

/s/ MRS. JENNIE WUCHNER. 


[ Postoffice Department Return Receipt No. 2569 
for registered article attached. ] 
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TRUSTEE’S EXHIBIT No. 3 
[Letterhead Martin Gendel, Attorney at Law.] 


Mrs. Jennie Wuchner June 28, 1946. 
c/o Wm. W. Bearman, Hsq., 
1680 N. Vine Street, 
Los Angeles 28, Calif,, 
Re: Charles E. Hill, Bankrupt 
Dear Madam: 

In order that there may be no question concern- 
ing the willingness of the trustee to complete the 
tender of monies heretofore made to you by the 
bankrupt, enclosed herewith you will find the check 
of George T. Goggin, as Trustee of the estate of 
Charles E. Hill, bankrupt, which check is counter- 
signed by Benno M. Brink, Referee, being check 
No. 5, in the sum of $5,035.43, being dated June 27, 
1946. 

’ This check is tendered in full payment of all mon- 
les owing on the Charles EH. Hill sales contract cov- 
ering the real property and improvements thereon 
as: described in said contract dated June 5th, 1945. 

The amount is computed in the following man- 
ner: Principal and interest, as requested by you, 
in the sum of $4,912.63, as demanded by your notice 
of February 5th, 1946, with interest thereon at the 
rate of 6% per annum to and including the date 
of tender of same. 

The undersigned is the attorney for George T. 
Goggin, Trustee in said bankruptcy, and makes this 
tender on behalf of George T. Goggin, Trustee, 
and on behalf of said estate. 

Very truly yours, 
MG:DA MARTIN GENDEL. 
Enel. 


DO NOT DETACH 


Pmt in full & settlement 
of all claims of Jennie 
Wuchner re written agree 
ment for purchase of rea. 
property & improvements 
thereon 


11575 


TO 


THE FARMERS AND MERCHANTS 
NATIONAL BANK OF LoS ANGELES 


16-1 LOS ANGELES, CALIFORNIA 
12 


cee © @Oes eee ee gee 8 ole 


GEORGE T. GOGGIN 


4 “TS TRUSTEE IN BANKRUPTCY No.__9 
- 817 H. W. Hellman Bldg. 
MU. 2248 
—— Los ANGELES, CaLir., June 27, 1946 


THE ORDER OF 


JENNIE WUCHNER a. $ 5,035. 45 


FIVE THOUSAND THIRTY FIVE and 48710 


COUNTERSIGNED 


aeu 0 Oa 4 0 8 Ore 
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511 North Elena 
Redondo Beach, California 
July 1, 1946 


George T. Goggin, Trustee in Bankruptey, for 
Charles E. Hill and Charles E. Hill, doing 
business as Hill Machine Tools. — 


Martin Gendel 
Attorney at Law 

617 South Olive Street 
Los Angeles 14, Calif. 


Charles E. Hill and Dora Hill, c/o Martin Gendel, 
Attorney at Law, 617 South Olive Strect, Hos 
Angeles 14, Calif. 


 o 
. 22 oe 


There has just received by me in a letter dated 
June 28th, a check dated June 27, 1946, in the sum 
of $5,035.43. This check was accompanied by a. let- 
ter, copy of which is herewith enclosed. Answéring 
this letter, I desire to say, as I have said in verified 
Answer filed in the Superior Court in Case No. 
511,064, entitled, Charles E. Hill and Dora Hill, 
Plaintiffs vs. Jennie Wuchner, a Widow, Jane Doe, 
John Doe and Doe Corporation, Defendants, that 
there was never any tender of moneys made by the 
bankrupt and/or Dora Hill, and/or anyone in their 
behalf, and that the undersigned commenced an ac- 
tion in the Superior Court of the State of California, 
No. 501-751 entitled Jennie Wuchner vs. Charles K. 
Hill and Mrs. Charles E. Hill; that said action was 
filed on the 19th day of ee eiane 1946, after the 
undersigned had declared the principal and interest 
due under a contract for the purchase and sale «at 
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certain real estate, as set out in said complaint, and 
that no answer has ever been filed to said action, 
which is an action to quiet title and for failure to 
comply with the terms and conditions of said con- 
tract and that, although time is made the essence 
of said contract, and the said Charles E. Hill and 
Dora Hill were notified of defaults in the contract 
and of the total amounts due, said defaults were 
not cured nor payments made, nor tenders made, 
and that the undersigned, pursuant to the terms of 
said contract, elected to declare the amount of prin- 
cipal and interest due and brought said action after 
notices to quiet title to said property referred to 
in said action No. 510,751. This action to quiet title 
is still pending in the Superior Court of Los Angeles 
County and, as hereinabove set out, no answer has 
ever been filed in said action by the said Charles E. 
Hill, or Charles IE. Hill doing business as Hill 
Machine Tools and/or Dora Fill; and that since 
said action a petition in bankruptcy was filed against 
Charles EK. Hill doing business as Hill Machine 
Tools. 

There was also an action for declaratory relief, 
filed in the Superior Court after the action herein- 
above referred to was filed, in behalf of Charles E. 
Hill and Dora Hill against Jennie Wuchner, et al., 
in which said action Jennie Wuchnex filed a verified 
answer. ‘his action is still pending in the Superior 
Court of Los Angeles County and has not been 
disposed. of. 

‘The undersigned advises you that, pursuant to 
that contract, in which time was made the essence 
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of the terms thereof, in event of failure to comply 
with the terms thereof by said buyer, namely, 
Charles E. Hill, then the seller, Jennie Wucehner, 
shall be released from all obligations in law and 
equity to convey said premises to buyer, and -the 
buyer shall forfeit all right thereto. This contraet 
was entered into on the 5th day of June, 1946, and, 
as set out above, there having been defaults, the 
said Jennie Wuchner filed her action as hereinabove 
set forth. 

For the above reasons, the undersigned is return- 
ing to you the above referred to check. 


Respectfully yours, 


JENNIE WUCHNER, © 
By /s/ WILLIAM W. BEARMAN, 
Her Attorney. a 
WWEB:ft 
Enels 


(Copy) 
[Letterhead Martin Gendel, Attorney at Law.] 
June 28, 1946. 
Mrs. Jennie Wuchner 
c/o Wm. W. Bearman, Esq. 
1680 N. Vine Street 
Los Angeles 28, Calif. 
Re: Charles E. Hill, Bankrupt 

Dear Madam: 

In order that there may be no question concern- 
ing the willingness of the trustee to complete “ne 
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tender of monies heretofore made to you by the 
bankrupt, enclosed herewith you will find the check 
of George T. Goggin, as Trustee of the estate of 
Charles E. Hill, bankrupt, which check is counter- 
signed by Benno M. Brink, Referee, being check 
No. 5, in the sum of $5,035.45, being dated June 
27, 1946. 

This check is tendered in full payment of all 
monies owing on the Charles K. Hill sales contract 
covering the real property and improvement thereon 
as deseribed in said contract dated June Sth, 1945. 

‘he amount is computed in the following manner: 
Principal and interest, as requested by you, in the 
sum of $4,912.03, as demanded by your notice of 
February 5, 1946, with interest thereon at the rate 
of 6% per annum to and including the date of 
tender of same. 

The undersigned 1s the attorney for George ‘TY. 
Goggin, ‘T'rustee in said bankruptey, and makes this 
tender on behalf of George ‘i’. Goggin, ‘trustee, and 
on behalf of said estate. 

Very truly yours, 
/s/ MARTIN GENDEL. 


MG:DA 
Enel 
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WUCHNER’S EXHIBIT No. 1 


NOTICE 
To Charles E. Hill 


You are hereby notified that by reason of .the 
default by you in the payment of installments pro; 
vided for in that certain agreement in writing made 
and entered into on or about the oth day of June 
1945 by and between yourself and the undersigned, 
Mrs. Jennie Wuchner, providing for the sale’ and 
purchase of that real property in the City’ of ‘Re- 
dondo Beach, County of Los Angeles, State! ‘of 
California, described as follows: 


Lots 11, 12 and 18, in Block 173, Pina ibe, 
in the City of Redondo Beach, County of Los An- 
geles, State of California, as per map recorded in 
Book 39, Page 1. Miscellaneous Records of said 
County. 


Subject to: Covenants, conditions, restrictions, 
reservations, rights, rights of way and/or. ease- 
ments, if any, of record. 


That the undersigned hereby declares said contract 
forfeited and cancelled. 
Dated this 8th day 
February, 1946. 
MRS. JENNIE WUCHNER. ’ , 
[Post Office Department Return Receipt No. 3518 
for registered article attached. ] 
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HENRY F. POYET, 


called as a witness on behalf of the Trustee, and 
having been first duly sworn by said Referee in 
Bankruptcy, testified as follows: 


 Q. (By the Referee): What is your name, for 
the record ? 
A. Henry F. Poyet. 


Direct Examination 
By Mr. Gendel: 


Q. Mr. Poyet, you have been connected with the 
Angelus Iscrow Service Company; is that right? 
That is right. 

As President of that Company ? 

Yes. 

You are also a practicing attorney at law? 
That is right. 

You were representing Mr. Charles E. Hill, 
were you, during the month of February, 1946? 
A. Yes. I commenced to represent him in Janu- 
ary, 1946. 

Q. Now, can you tell us approximately when 
the ‘rustee’s Exhibit No. 2—I think it is—first 
came to your attention? 

Mr. Bearman: What is the Trustee’s Exhibit 
No. 2? 

Mr. Gendel: The demand for the payment of 
the $4912.63. 

- Mr. Bearman: I object to that on the grounds 
that if is incompetent, irrelevant and immaterial. 

The Referee: The objection is overruled. It is 
preliminary. 


OPOorop 
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(Testimony of Henry F. Poyet.) 

A. As TI reeall, it was around the 6th or 7th of 
February, 1946. 

Mr. Bearman: I object to that 

The Witness: <A copy of it was sent to me from 
Mr. Hill in San Quentin, and I believe that this 
particular notice was served on him as stated in this 
particular letter. 

Mr. Bearman: ‘That latter part should go out; 
it is hearsay. 

The Referee: Yes, that may go out. 

Q. (By Mr. Gendel, resuming): It was shortly 
after the 6th of February that it first came to your 
notice ? A. Yes, that is correct. 

@. What did you do then so far as Mrs. Wuch- 
ner was concerned ? 

A. After receiving this notice—first, I might 
state that just prior to this notice—(interrupted ). 

Mr. Gendel: Now, if I miss something, tell me 
later Mr. Povet, because I want to keep it in order. 

The Witness: All right. 

Q. Did you, after receiving this letter, send any 
communication to Mis. Wuchner ? 

A. I did send a copy of it to Mr. Bearman’s 
office in Hollywood. 

Mr. Bearman: That is objected to as leading. 

The Referee: Let it stand and we will see if 
he can prove it. 


Q. I now show vou what purports to be a copy 
of a letter on the Stationery of the Angelus Escrow 
Service Company, dated February 11th, 1946, and 
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(Testimony of Henry IF. Poyet.) 
ask you if that is in substance a copy of the letter 
you sent to Mrs. Jennie Wuchner ? 

A. That is the original letter I sent to Mrs. 
Jennie Wuchner under date of February 11th, 1946 
together with the enclosures and statement of 
identity. 

Mr. Gendel: I want to strike out the word 
‘copy’? because I don’t want the record confused. 

The Referee: Just a moment. How does the 
witness happen to have the original of the letter 
now ? 

The Witness: Well, your Honor, she mailed it 
back under date of February 14th, 1946, with a let- 
ter of her own, returning the letter I sent and the 
escrow instructions and the statement, all intact. 

@. (By Mr. Gendel): What did you enclose in 
the letter of February 11th to Mrs. Wuchner? 

A. ‘The letter, escrow statement, and escrow in- 
structions signed by Charles E. Hili—that is, signed 
‘“Charles K. Hill by Dora M. Hill his Attorney in 
Fact,’’ and to be signed by Mrs. Jennie Wuchner, 
providing for the payment of $4,912.63 for a clear 
title to Lots 11, 12 and 13, in Block 173 of Redondo 
Beach, in the City of Redondo Beach, County of 
Los Angeles, State of California, as per map re- 
corded in Book 39, Page 1, Miscellaneous Records 
of said County. 

Q. Did you likewise accompany that letter with 
a statement of identity? 

A. Yes; the statement of identity was attached. 

Q. What was the manner of mailing that letter? 
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A. Through the regular postal delivery, ad- 
dressed to 511 North Elena, Redondo Beach, Cali- 
fornia, to Mrs. Wuchner. 

Q. Did you state that you mailed a copy of it 
to Mr. Bearman, the attorney here? 

A. That is my recollection. 

Q. What did you mail to him? 

A. A copy of the escrow instructions—! might 
be mistaken, but my recollection is a copy of the 
escrow instructions and, well, the identical letter 
was sent to him for his information. 

Q. Now, you say that you received these back im 
the mail? Aeiiedid. 

Mr. Gendel: You have seen this, Mr. Bearman, 
but you might like to see it again. 

Mr. Bearman: Yes, and just in passing and 
without interrupting, does it show where that was 
mailed and where it was sent? 

Q. (By Mr. Gendel): Do you remember in 
what post office box or mail box the original letter 
of February 11th and the enclosures with it were 
deposited ? 

A. Yes, in the post office in Hermosa Beach, 
California. 

@. Do you know who did the mailing? 

A. Yes, I think it was Mrs. Hill; I think she did. 

Mr. Bearman: We object unless he knows of his 
own knowledge, and what he has just testified would 
be purely hearsay. 
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The Witness: "‘Thev were actually mailed to her. 

Mr. Bearman: I move to strike that out, your 
Honor. 

The Referee: Yes, that will go out; but, gentle- 
men, ave we not consuming a lot of time over some- 
thing that is of no consequence? ‘The witness has 
stated that he has the letter returning all that. 

Mr. Bearman: Yes. 

Mr. Gendel: Very well, your Honor. 

Q. (By Mr. Gendel): I show you a letter dated 
February 14th, 1946, directed to ‘‘H. F. Poyet, At- 
torney at Law, 114 Pier Avenue, Hermosa Beach, 
California,”’ signed ‘‘Mrs. Jennie Wuchner’’ in ink 
and typewriting, that is, im longhand and typewrit- 
ing; how and when was that received by you? 

A. That was received by me through the United 
States mail on or about February 14th, 1946, in an 
envelope, and it enclosed this letter signed by Mrs. 
Jennie Wuchner and also returned the letter dated 
February 11th, 1946, signed by myself as President 
of the Angelus Escrow Service Company to Mrs. 
Jennie Wuchner, and also returned the original 
escrow instructions in Escrow No. 32 unsigned by 
her, as well as the statement of identity. 

Mr. Gendel: I would like to introduce this letter 
and these documents as one exhibit, as our next 


exhibit im order, or rather the Trustee’s exhibit 
next in order. 
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TRUSTEE’S EXHIBIT No. 4 


Redondo Beach, California 
February 14, 1946 

Mr. H. F. Poyet 

Attorney at Law 

114 Pier Avenue 

Hermosa Beach, California 

I am returning herewith Escrow Instructions No. 
32, in the same condition in which they were re- 
ceived. 

Non-compliance with the terms of the contract 
entered into by Jennic Wuehner and C. E. Hill, 
covering sale and purchase of property described 
in the contract, has caused same to be forfeited and 
cancelled. 

Yours very truly, 
/s/ MRS. JENNIE WUCHNER 


[ Letterhead—Angelus Escrow Service Company | 
In Reply Refer to Escrow No. 32. 
Escrow Officer: H. F. Poyet. 
February 11, 1946. 
Mrs. Jennie Wuchner 
511 North Elena 
Redondo Beach, California 
Dear Mrs. Wuchner. 


In accordance with our previous letter to vou and 
in accordance with your demand of February 9, 
1946 directed to Mr. Charles E. Hill referring to 
the purchase agreement between yourself and 
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Trustee’s Exhibit No. 4—(Continued) 
Charles E. Hill covering the property at 732 North 
Pacific avenue in Redondo Beach, more particu- 
larly described in the agreement of June Sth, 1945 
to which reference is hereby made, we have pre- 
pared the instructions for your signature and ask 
that if vou will excecute them, and return to us we 
shall be pleased to order the policy of title Insurance 
from such company as you prefer of if you have 
no preference we shall order it from the Title 
Insurance and Trust Company of Los Angeles, for- 
warding you a copy of the prelinimary report. 

This is to advise you that there is on deposit at 
this time the full amount of your demand of 
$4912.63 subject to the escrow instructions for clear 
title as therein set forth. 

Awaiting your instructions and pleasure, 

Very truly yours 
/s/ EA. Eh Eee 
Henry EF. Povet. President 


ESCROW INSTRUCTIONS—BU YER 
Escrow No. 32. H. F. Poyet, Escrow Officer 
Angelus Escrow Service Corporation as Escrow 

Holder: 
February 11, 1946 
Gentlemen: 
In Consideration of your acting as escrow holder 
herein, it 1s agreed that: 
1. Negotiable or non-negotiable instruments re- 
ceived by you may be transmitted for collection, to 
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Trustee’s Exhibit No. 4—(Continued) 
drawee or other obligee if it be a Bank or through 
collecting agents in the usual course of business, 
and you shall not be held liable for default of any 
drawee, obligor, or collecting agent, for loss in 
transit, or otherwise, until proceeds in actual cash 
come into your possession. 

2. You shall not be hable for the failure of any 
condition of this escrow, or damage caused or omis- 
sions done in good faith, or for any claim ov loss 
claimed or suffered by any party hereto, by the ex- 
ercise of your discretion in any particular manner, 
or any other reason except deliberate wilful neglect 
or gross misconduct; and you will not be held re- 
sponsible for forgeries, or false personations in con- 
nection with these instructions, instruments of 
record, or those handed into escrow; nor for any 
failure to comply with any provision of any agree- 
ment or other document filed in or referred to in 
this escrow. 

3. You are not bound to recognize any notice, de- 
mand, or change of instructions, as having any ef- 
fect in this escrow unless given in writing by all 
parties considered by you to be affected thereby. 

4. It is further agreed that if any controversy 
arises, or if conflicting demands be made, between 
or by the parties hereto or any third person, you 
shall have the absolute right either to withold and 
suspend all further proceedings in performance of 
the escrow and wait a settlement of the controversy, 
or file a suit of interpleader and obtain an order of 
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Trustee’s Exhibit No. 4—(Continued) 

Couit requiring the parties to interplead and liti- 
gate their claims and rights among themselves; and 
the parties hereto jointly and severally promise to 
pay on demand, as well as indemnify and hold you 
harmless, as escrow holder, from any damages, at- 
torney’s fees or other expenses, obligations, or lia- 
bilities made in good faith or arising out of the 
above or any other procedure in escrow. 

o. You are given a lien on all rights, titles, and 
interests of each of the parties hereto in his escrow 
papers, and other property, and moneys arising 
therefrom, to protect yourself, to indemnify your- 
self, and to reimburse yourself, for all costs, ex- 
penses, and habilities caused by such party. 


Paid Onan wee. ee ee & 
Gash.in eS@koni. eae ee $4912.63 
Eneumbrances of record assumed.. $ 
New encumbrance.............2222.-22--.-0---- $ 
Total consideratiion.._................-.....- $4912.63 


I will also execute and deliver to you before the 
time limit hereinafter named, any instruments, in- 
cluding notes secured by encumbrances I create, and 
additional funds required from me to enable you to 
comply with these instructions, all of which vou are 
authorized and instructed to use provided instru- 
ments have been filed for record entitling you to 
procure assurance of title in the form of a policy of 
Title Insurance issued by Title Insurance and Trust 
Company Title Guarantee and ‘Trust Company; 
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Trustee’s Exhibit No. 4—(Continued) 
National Title Insurance Company or Security Title 
Insurance and Trust Company in the issuing com- 
pany’s usual form, with liability of such title com- 
pany limited to not less than $4912.63 (if a Continu- 
ation Guarantee or Certificate is procured, the above 
liability shall apply to it only, on the following de- 
scribed property in the City of Redondo Beach, 
County of Los Angeles, State of California, viz: 

Lots 11, 12, and 13, in Block 173, of Redondo 

Beach, in the City of Redondo Beach, County of 
Los Angeles, State of California as per map re- 
corded in Book 39 page 1 miscellaneous records 
of said county. 
as per map recorded in Book 39 Page 1 of M R 
records in said county showing: Title vested in 
Charles E. Hill. 

Free of encumbrances except taxes for the fiscal 
year 1945-1946 taxes, and personal property taxes, 
if any, of any former owner, if same are a lien against 
this property, and any and all taxes levied or assessed 
subsequent to date of these instructions ; 

Assessments and/or bonds, as follows: none. 

Conditions, restrictions, reservations, rights, 
rights-of-way and easements, now of record, if any ; 
None. 

If said assurance of title does not cover munict- 
pal liens in the city named, obtain a municipal hen 
report dated during this escrow from any agency 
customarily employed by you, showing said prop- 
erty clear of such liens, not expected above. Should 
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Trustee’s Exhibit No. 4——(Continued) 
said Municipal Lien Report disclose any liens not 
excepted above, it will be satisfactory if said liens 
are paid through this escrow and without cost to me. 

The following adjustments only are required 
in this eserow. 

I agree to pay on demand, regardless of the con- 
summation of this escrow all charges incurred by 
you on my behalf including the title company’s new 
owner fee and fee for showing the lien of any en- 
eumbrance I create, if such charges are made, in ad- 
dition to the fee for recording deed, escrow fee. 

‘Time is declared to be the essence of these instruc- 
tions and in the event that the terms and conditions 
of this escrow have not been comphed with on or 
before the first day of May 1946, at the hour of 5:00 
p-m., you are authorized and instructed to complete 
this escrow as soon as practicable thereafter, 

Provided, however, that at any time after said day 
and hour, I have fulfilled my obligations under this 
escrow while there exists any default of the obliga- 
tions of sellor herein, I may demand the return of the 
documents and/or moneys deposited by me in this es- 
erow, and upon being reimbursed for all of your 
charges and expenses in connection herewith, you are 
to comply with such demand and terminate the es- 
crow, and 

Provided, also, that at any time after said day and 
hour, should sellor have fulfilled their obligations 
under this escrow while there exists any default of 
my obligations herein, I may demand the return of 
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Trustee’s Exhibit No. 4—(Continued) 
the documents and/or moneys deposited by them in 
this escrow, and, upon being reimbursed for all of 
your charges and expenses in connection herewith, 
you are to comply with such demand and terminate 
the escrow. 

No commission is payable out of this escrow other 
than as hereinabove set forth. 

Each of the undersigned states he has read the 
foregoing mstructions and understands and agrees 
to them. 

CHARLES E. HILL 
By /s/ DORA M. HILL 
His attorney in Fact. 


Address: 621 No. Inna Ave. Redondo Beach Calif. 
Phone: 3846. 


SELLER 
Hermosa Beach, Calif., 
February J1, 1946. 

The foregoing instructions, terms and conditions 
are hereby approved and accepted in their entirety 
and concurred in hy me, I will supply vou with a 
deed executed by Jennie Wuchner, a widow of the 
property described together with/cr other insurance 
demanded, if any, and which vou are authorized to 
deliver, provided that within the time limit or close 
of escrow specified you hold for the account of 
Jennie Wuchner the sum of $4912.63 together with 
any additional moneys and all instruments deliver- 
able to me under these instructions. 
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Instruct the Title Company to begin search of 
title at once and J will pay their charges on demand. 
I also will pay on demand all costs and charges 
(except those which the buyer has agreed to pay) 
as follows: Charges for assurance of title, escrow 
fee, 

Affix and cancel Internal Revenue Stamps on my 
deed in the amount of $ , | agree to pay 
for same. 

Issue vour check for balance in favor of Jennie 
Wuechner and credit—mail to 511 North Elena, Re- 
dondo Beach, California. 

Time 1s declared to be the essence of these instruc- 
tions and in the event that the terms and conditions 
of this escrow have not been complhed with on or 
before the first day of May, 1946, at the hour of 5:00 
p.m., you are authorized and instructed to complete 
this escrow as soon as practicable thereafter, 

Provided, However, that at any time after said day 
and hour, should I have fulfilled my obligations 
under this escrow while there exists any default of 
the obligations of buyers herein, I may demand the 
return of the documents and/or moneys deposited by 
me in this escrow, and upon being reimbursed for all 
of your charges and expenses in connection herewith, 
you are to comply with such demand and terminate 
the escrow, and 

Provided also, that at any time after said 
day and hour, should buyers have fulfilled their ob- 
ligations under this escrow while there exists anv 
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Trustee’s Exhibit No. 4—(Continued) 
default of my obligation herein, I may demand the 
return of the documents and/or moneys deposited 
by them in this escrow and upon beimg reimbursed 
for all charges and expenses in connection herewith, 
you are to comply with such demand and terminate 
the escrow. 

No commission is payable out of this escrow other 
than as hereinabove set forth. 

Each of the undersigned states he has read the 
foregoing instructions and understands and agrees 
to them. 

PMGIGIEECSS ® W2...-..<20: 

10a 


— 
CONFIDENTIAL core ne eccres i emery” ORDER N O. 


15 


(FIRST NAME) (FULL MIDDLE NAME — 15 NONE, INDICATE) (LAST NAME} 


— Year of Birth____ Race 


Birthplace 


I have lived continuously in the U.S.A. since. 


(If merried, complete the following :) 


MY : 
Full name of § wife — 
FULL NAME {husband We) FF iO oLe Name -a7 wows silonemtyy (LAST NAME] 
Birthplace = —_—___________ Year of Birth_ Race 
SHE P z oa Z 
HE has lived continuously in the U.S. A. since 
We were married OS a 
(DATE) (PLACE) 
Wife’s maiden name_ 
- NUMBER AND STREET = on ary - _ FROM (OATE) : ite] (DATE] _ 
RESIDENCES NUMBER AND STREET : — City _— “FROM (OATE) 10 {DATE} = 
AND OCCUPATIONS 
Husband's : — ee — — 
OCCUPATIONS ( ) FIRM MAME LOCATION 
DURING : = _ ——— —— — Ss ee 
PAST 5 YEARS FIRM NAME LOCATION 
6 ee 
FIRM NAME LOCATION 
FIRM NAME LOCATION 


(If more space needed, use reverse side of form) 


(If no former marriage or marrioges, write “None” Otherwise, pleose complete the follewing :) 


ANY . 
Name of former wife ee SS 
FORMER Di i aces _ 
Gn eee ak 2s eM [a 
MARRIAGE Deceased____ Divorce 
OR Name of former husband ee — eee 
MARRIAGES Deceased_____Divorced______When_____ Where. __ . 
(If more space needed, use reverse side of form) 

DRIVE 
. : ie: AVENUE 
THE STREET ADDRESS of the property in this transaction is: ~~ STREET 


(Leave Bleak ¥ None) 
Date 
eee 


SIGNATURE 


(If marrsed, both husband and usfe should sgn' SIGNATURE 
BUSINESS PHONE____ ee CHOME PHONES 


The filling out of this form will belp protect you and will speed the completion of your order. 
Should you want to know why, an explanation will be found on the other side, 
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Trustee’s Hxhibit No. 4—(Continued) 


THERE REALLY IS A REASON 

We don’t like to ask you to fill out this statement 
of indemnity. We don’t want you to think we are 
unnecessarily interested in your personal affairs. 
We are not. We have been asked to insure a title 
to real property in which you are interested, and if 
you will give us the information ealled for, it will 
help us do our job quickly and well. 

The population of the Los Angeles area has been 
estimated at more than three and a half million 
people. Please think for a moment how many have 
the same or similar names. In searching your title 
we will inevitably encounter Judgments, bankrupt- 
cies, divorces, income-tax hens—and yes—insanity 
commitments, against persons with names similar 
to yours. Such matters cloud the title to your prop- 
erty unless eliminated by information showing you 
are not the person involved in these difficulties. 
You see, then, that we need to know something about 
you—and, on account of California’s community 
property laws, something about your wife too, if 
you are married—so that we may promptly ignore 
all matters not directly affecting vou or the prop- 
erty being searched. : 

All we are trying to say is that by filling out this 
form in full, you are helping us give you the kind 
of service you would like to have. 


YOUR TITLE INSURANCE COMPANY 
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Mr. Bearman: We object to that on the grounds 
that it is immaterial—or, let me state it this way: 
on the grounds that it is too remote, and immaterial, 
and no foundation laid. 

The Referee: What foundation has not been 
laid? 

Mr. Bearman: I don’t know that he was author- 
ized to represent the Hills at that time. 

The Referee: That may be incompetent, I don’t 
know and we can’t tell as to that at this time, but 
certainly the foundation has been Jaid for the in- 
troduction of the documents. The objections are 
overruled. ‘Trustee’s Exhibit No. 4. Proceed. 

Q. (By Mr. Gendell): Mr. Poyet, in connection 
with the statements contained in your letter of Feb- 
ruary tith, 1946, tendering the $4,912.63, did you 
af that time bave that money in the Angelus Escrow 
Service Company ? A. We did. 

Q. And the sole condition in connection with the 
payment of that money was obtaining a certificate 
of title insurance; is that right? 

A. That is right. 

@. And that was pursuant to the terms of the 
Agreement for Sale of Real Hstate, the Trustee’s 
Exhibit No. 1 here; is that correct? 

A. Yes, that is correct. 

Mr. Gendel: That is all, for Mr. Povet, at this 
time. 

The Referee: Have you any questions, Mr 
Bearman ? 

Mr. Bearman: Yes, your Honor. 


George T. Goggin 127 


(‘Testimony of Henry F. Poyet.) 
Cross-Examination 
By Myr. Bearman: 

Q. Mr. Poyet, I think you stated very plainly 
that you didn’t remember sending me a copy of the 
escrow instructions; is that correct ? 

A. I sent you copies of everything else, and it 
is my recollection that 1 sent vou copies of those, 
too. I might be mistaken in that; but I did discuss 
it with you, that | do know, Mr. Bearman. 

Mr. Bearman: May I see those escrow instruc- 


“A 


tions, your Honor, please ? 

The Referee: Yes. nn 

Q. (By Mr. Bearman): You say you discussed 
the escrow instructions with me, Mr. Poyet? 

A. Yes, Mr. Bearman. 

Q. And when was the first Riscaeione you had 
with me and how and where did it take place? 

A. Well, my first discussion with you was—— 
(Interrupted. ) | ™ 

Mr. Bearman: I will withdraw that question at 
this time. I don’t think it is important. 

Q. Now, this Escrow No. 32, which refers to, or 
rather it says: ‘‘ Escrow Instructions Buver Angelus 
Escrow Service Corporation”’ dated ‘‘February 11, 
1946.’’ That instruction, or this instruction whieh 
has been offered here by the Trustee, in evidence 
as a part of Trustee’s Exhibit No. 4 is signed: 
‘‘Charles E. Hill By Dora M. Hill His Attorney 
In Fact’’ and it says: ‘‘Cash in escrow $4912.63’’— 
and IT am reading from the body of the Escrow 
Instructions. Now, I will ask you, Mr. Poyet, 
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whether or not there was an escrow which this 
refers to in which Mr. Charles IK. Hill had, abso- 
lutely, $4912.63 of his own funds or his own money 
in that escrow ? 

Mr. Gendel: Just a moment. I object to that 
question, as to whether he had his own funds or his 
own money there as being meompetent, irrelevant 
and iminaterial. Mrs. Wuchner is not concerned 
with whose money it is so long as it is being paid 
to her. 

The Referee: Well, yes, the question is proper; 
it is a proper question. Counsel desires to ascertain 
whether or not the sum of money in question was 
under the control and disposition of Charles Hi. Hill. 

Mr. Bearman: That is exactly right, your Honor. 
‘-The Referee: Where he got the money from is 
immaterial; but if the money was in the escrow 
subject to the order of Mr. Hill it would be his 
money, whether he owed it to anybody else o1 not. 
The objection 1s overruled. 

Mr. Glendel: I have no objection to the witness 
answering that question. 
~ he Witness: IL will answer that question this 
way: Mrs. Hill took $4912.63 in cash with Frank 
Bruno and Teddy Berg and took 1t to Mrs. Wuch- 
ner——Cinterrupted). 

Mr. Bearman: Just a moment. 

Mr. Gendel: Just a moment. 

The Referee: he witness will answer the ques- 
tion, the question being: Was there in this par- 
ticular escrow at the time im question the sum 
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mentioned, $4912.63, to the credit of Churles E. 
Hill and subject to his order and disposition ? 
Mr. Bearman: That is night; that is correct. 
The Referee: Now, let the witness answer. oi 
The Witness: We did not have it in this pnar- 
ticular escrow, no. 
The Referee: That is all on that, then. 
Mr. Bearman: Yes. That is all. 
The Referee: Go ahead. 
Mr. Bearman: We have no more questions. 
The Referee: Have you any further questions, 
Mr. Gendel ? 
Mr. Gendel: Yes, your Honor. 
The Referee: You may proceed. 


Redirect Examination 
By Mr. Gendel: 

@. Mr. Poyet, under what circumstances was the 
$4912.63 available. 

Mr. Bearman: Objected to as incompetent, 
irrelevant and calling for a conclusion of the wit- 
ness. Not material. | 7 

The Referee: The objection is vverruled. (Pause.) 
Go ahead and answer the question. Mr. Poyet. 

A. This property was sold to a Mr.—(pausing). 

Q. (By Mr. Gendel): Let me ask you a Iittle 
differently, so as not to get too far afield: In what 
manner were you going to pay the $4912.63 if the 
escrow Instructions as recorded were signed and 
returned pursuant to your demand ? 

Mr. Bearman: Objected to as incompetent, ir- 
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relevant and immaterial. The escrow instructions 
have been introduced here, and testimony intro- 
duced that there was so much money on deposit that 
belonged to the Hills or that they had dominion over. 

The Referee: No, they can go a step farther. 
You have ascertained that at the time in question 
there was no money in this particular escrow over 
which Mr. Hill had control. 

Mr. Bearman: Yes, that is right. 

The Referee: And if they can show that there 
was some other escrow from which Mr. Hill was 
then entitled to receive money and in which he had 
given instructions that the money be paid ito this 
escrow that would be proper. 

Mr. Bearman: I see what you mean, but I think 
Mr. Gendel’s question is asking for something the 
wilness bas in mind. It is not proper as to form. 

The Referee: I think the question might be im- 
proved upon as to form, but we all know what he 
is asking about. 

Mr. Bearman: Will you read the question, Mr. 
Reporter ? 

(The Reporter read the last question by Mr. 
Gendel. ) 

Mr. Gendel: I will withdraw the question. 

The Referee: Well, let me ask him: Mr. Poyet, 
do you know of any transaction at or about the time 
with which we are here concerned in which Mr. Hill 
was entitled to receive money ? 

Mr. Bearman: { object to the question pro- 
pounded by the Court, on the grounds that I think 
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it is Incompetent, irrelevant and immaterial. In 
other words, he might have something in mind 
whereby he was going to obtain money, but the 
question is whether he had in that escrow certain 
money and that money was on deposit at a partien- 
lar place for this purpose. 

The Referee: Perhaps it is not legally suifi- 
cient, but our desire here is to get all the facts in 
pertaining to the matter. The Court will withdraw 
the question to which Mr. Bearman’s objection is 
made, and will simply ask this question, with per- 
mission of counsel, or consent of counsel: 

Q. Mr. Poyet, to your knowledge was there any 
escrow other than the one already mentioned pend- 
ing at about the time with which we are conecermed 
here in which Charles E. Hill was in any way a 
party? Now, you must answer that question ‘‘ Yes’’ 
Om NO’. A. Yes. 

The Referee: All right, counsel, do you want to 
proceed from there ? 

Mr. Gendel: Yes, your Honor. 

Q. (By Mr. Gendell): Did this pending eserow 
the Court has referred to in his question have any- 
thing to do with the escrow as deseribed in Trustee’s 
Exhibit No. 4? 

Mr. Bearman: That is objected to, if your 
Honor please, on two grounds; first: upon the 
ground that it is purely hearsay, and not the best 
evidence. If there are any such mstructions they 
are the best evidence. 
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The Referee: Yes, that objection is good, Mr. 
Gendel. The witness has been permitted to state 
wliether or not there was an escrow in which Mr. 
Hill had an interest, he having said ‘‘Yes’’ that 
there was, and now it is incumbent upon you to 
Show by the original papers what that escrow was 
and what Mr. Hill’s connection with it was. 

Mr. Gendel: T don’t want to encumber the rec- 
ord with a great deal of shadow boxing, but I 
would like to point out to the Court that in the 
Answer by Jennie Wuchner to the Complaint filed 
by Uharles EK. Hill and Dora M. Hill in the Superior 
Court of the State of California, in and for the 
County of Los Angeles, on page 10 in paragraph 11, 
Mrs. Wuchner admits receiving these ‘‘Escrow In- 
structions No. 32’’ but which Mr. Bearman stated he 
hever saw berore, and admits returning them, as 
shown here in the letter of February 1tth, Trustee’s 
Exhibit No. 4, and that is the question we are con- 
cerned with where there has been a tende ‘, arid) er 
Hill diin’t need to have $4912.53 or four cents in the 
bank if that is the situation. 

The Referee: You are the one going forward 
with the examination of this witness, Mr. Gendel, 
and if you do not feel that it is a proper question 
you may abandon it. 

Mr. Gendel: Weil. Mr. Poyet, the witness, was 
handling these escrows, and he knows whether be 
had these dealings and whether this money was on 
deposit, but did he have under his coutrol as the 
head of this escrow company—the Angeles Escrow 
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Service Company—the $4912.63? However, I aging 
think we are coneerned with the ancillary escrews 
by whieh that money would he available, beeaure 
Mrs. Wuchner refused the tender. . 

Mr. Bearman: J move to strike that statement 
out. 

The Referee: Yes; that is not evidence; that 
is a Statement by counsel. Now, we are not deciding 
the legal question, but ruling on tne evidence. Pro- 
ceed. as 
Q. (By Mr. Gendel): Do you have with you 
the copy of the escrow instructions? 

A. I do, but 1 will have to Jook for them: in 
my file. 

The Referee: We will take a short recess. 

(Immediately following the ten-minute recess 
the hearing was resumed :) i 

Q. (By Mr. Gendel): Now, Mr. Poyet, you 
have gone through some of your various escrow pa- 
pers, have you? A. Yes, I have. 

Mr. Bearman: Without trying to be facetious, 
is he now testifying as President of the Escrow 
Service Company, or as an attorney? 

Mr. Gendel: He is testifying to matters within 
his own knowledge, Mr. Bearman. 

The Referee: All right; proceed; gentlemen. 

Q. (By Mr. Gendel): Now, Mr. Poyet, you 
have shown to counsel for both sides a memorandum 
on the heading of the Angelus Escrow Service Com- 
pany, dated February 11th, 1946. A. Yes. 


134 Jennie Wuchner vs. 


(Testimony of Henry FF. Poyet.) 

(). Is that the money referred to heretofore by 
you as being available for the payment of the 
tender ? 

Mr. Bearman: Before answering that question, 
Mr. Poyet, I interpose the objection that it is incom- 
petent, irrelevant and immaterial, and is calling for 
the conclusion of this witness, your Honor. 

The Referee: Overruled. Answer the question. 

A. Wes. 

Q. (By Mr. Gendel): Tell us what this docu- 
ment of February 11th, 1946, 1s. 

Mr. Bearman: I object to the question on the 
ground that the document speaks for itself. 

The Referee: Objection sustained. 

Q. Does that document bear the signatures of 
Frank Bruno and Teddy Berg? A. It does. 
Q. Was it signed by them in your presence? 

A. It was. 

Q. Was it signed on February 11th, 1946? 

Mr. Bearman: We object. The document speaks 
for itself. 

The Referee: The objection is overruled. 

A. Yes, it was signed on that date. 

1 Q. Do you recognize the signature on here: 
‘Charles KE. Hill by Dora M. Hill, His Attorney in 
Fact”’ as being the signature of Mrs. Hill? 

‘B. 4 do. 

Q. Was that, likewise, signed February 11th, 
1946? A. It was. 

Mr. Gendel: I now ask that this document re- 
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ferred to and dated February 11, 1946, be intro- 
duced as the Trustee’s next exhibit in onder. 

Mr. Bearman: I object to it on two grounds; 
first, that it is incompetent, irrelevant and imma- 
terial; and that no foundation has been laid to show 
that she had any authority to sign for Charles 
10, Jebulle 

Mr. Gendel: That doesn’t make any difference, 
anyway, counsel. 

Mr. Bearman: I don’t see why not. 

Mr. Gendel: I am not questioning the authen- 
ticity of the power-of-attorney here. The wife, Dora 
M. Hill, was acting for the husband, who was con- 
fined in San Quentin. I don’t think that is a ques- 
tion here. 

Mr. Bearman: But you are introducing a certain 
document signed not by that person Charles E. Hill, 
but by someone who purports to have a certain 
agency. | 

Mr. Gendel: That is a matter for cross-exami- 
nation. 

Mr. Bearman: No, it is not, and my objection 
is that no proper foundation has been laid. 

Mr. Gendel: And that is not the score; the ques- 
tion was whether that is her signature and signed 
by her on that date, and his answer to that question 
was ‘‘Yes.”’ 

Mr. Bearman: I will interpose my objection. 

The Referee: The objection is overruled, and 
the instrument is received im evidence as Trustee's 
Exhibit No. 5. 
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Its legal effect 1s a matter for the Court to deter- 
mine. 


TRUSTEES EXHIBIT No. 5 

[| Letterhead Angelus Escrow Service Company ] 

In Reply Refer to Escrow No. 32. 

Hserow Officer: H. F. Poyet. 

February 11, 1946. 
Angelus Escrow Service Corporation. 

Referring to the escrow Instructions of Charles KE. 
Hall in the above numbered escrow which instruc- 
tions are made a part of this instruction by refer- 
ence, we the undersigned hand you the sum of 
$4912.63 which you are to use when you can comply 
with the foregoing instructions of Charles E. Hill 
purchasing the property therein described free of 
liens or encumbrances as therein set forth and mn 
addition thereto vou will record for us concurrently 
with the deed from Mrs. Jennie Wuchner to Charles 
KE. Hill a deed from Charles E. Hill and Dora Hill 
his wife to Frank Bruno and Teddy Berg to the 
above described property you wil have the title 
showing free and clear of encumbrances said prop- 
erty in Frank Bruno and Teddy Bere. 

We are also handing you herewith $202.45 with 
you are authorized to pay to the County Tax Col- 
lector of Los Angeles County on account of the Tax 
sale of the machinery of Charles E. Hill at 732 
Pacific Avenue, Redono Beach, California. You are 
authorized to pay this money out of funds deposited 
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with you regardless of the condition of title and 
without any lability to you. 

/s/ FRANK BRUNO, 

/8s/ TEDDY BERG. 


I, Charles E. Hill, agree to execute the deed in 
accordance with the foregoing instruction and agree 
to comply therewith. 

CHARLES E. HILL, 
By /s/ DORA M. HILL, 
His Attorney in Fact. 


Q. (By Mr. Gendel): Did Mrs. Hill have a 
written power-of-attorney affecting this property 
permitting her to sign on behalf of Mr. Hill? 

Mr. Bearman: Of his own knowledge? We ob- 
ject to that. 

The Referee: You are asking about the contents 
of a written instrument. 

Mr. Gendel: J have to find out about its contents 
before I can introduce it. 

The Referee: Objection sustained. 

Q. Have you in your possession the executed 
power-of-attorney, Mr. Poyet? 

A. I believe we have. 

Q. Will you produce it, please? 

A. Yes. Mrs. Hill will be here in a moment and 
she can find 1t. 

Mr. Gendel: All right, then; that is all at this 
time, Mr. Poyet. 
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The Referee: Have you any questions, Mr. 
Bearman ? 

Mr. Bearman: Now, Mr. Gendel, will you object 
to all these questions I am going to ask him? 

Mr. Gendel: Which ones, Mr. Bearman? 

Mr. Bearman: No questions. 

The Referee: Stand aside, Mr. Poyet. 

Mr. Gendel: I want to ask Mrs. Hill: Do you 
have here your power-of-attorney to sign for your 
husband, Mr. Charles E. Hill? 

airs; Holl: Wes: 

My. Gendel: Wall you please find it for us? 

Mrs. Hills: Yes. 

Mr. Gendel: By the way, Mr. Bearman, will it 
be necessary to produce Mrs. Hill to testify that 
she mailed the letter of February 11th, 1946, and 
that it had in it the escrow instructions and the 
statement of identity, the one you (interrupted). 

Mr. Bearman: What did you say? 

Mr. Gendel: Will it be necessary to have Mrs. 
Hill testify that she did mail the envelope to Mrs. 
Wuchner containing the letter of February 11th, the 
escrow instructions and the statement of identity ? 

Mr. Bearman: No, we stipulate to that. 

(At this juncture Mr. Gendel exhibited a 
paper to Mr. Bearman.) 

Mr. Bearman: Is that from the Escrow Depart- 
ment, or is 1t from the Legal Department ? 

Mr. Gendel: This is from her private, personal 
papers. 
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Mr. Bearman: I was trying to differentiate as 
between the two, that is, whether Mr. Poyet is the 
Escrow Officer or the Legal Department here. 

Mr. Gendel: Mrs. Hill, will you take the witness 
stand and be sworn, please? 


DORA M. HILL 
called as a witness on behalf of the Trustee, and 
having been first duly sworn by said Referee in 
Bankruptcy, testified as follows: 

The Referee: Your name, please? 

The Witness: Mrs. Dora M. Hill. 

Mr. Bearman: Just to save time, I think it 
might be stipulated that there has been shown to 
me an instrument designated: ‘‘ Power-of-Attorney 
From Charles E. Hill of Rendono Beach, Califor- 
nia,’’ in which he appoints “Dora M. Hill, My 
Wife”’ of the same place ‘‘My Attorney for Me and 
in My Name and For My Use and Benefit,’’ and it 
is dated the 6th day of November, 1945, there being 
the signature on here ‘‘Charles HE. Hill’’ and if Mr. 
Gendel states that is the signature of Mr. Hill I 
will so stipulate; and on the reverse side of this 
instrument they have—the instrument I have just 
referred to, there appears a jurat designated: 
“State of California, County of Los Angeles,’’ in 
which it states: ‘‘Personally appeared Charles E. 
Hill before Belle H. Wingers, Notary Publie,’’ and 
I will stipulate that that is the power-of-attorney 
in question, but with this further provision, that is, 
that the power-of-attorney which I have referred to 
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doesn’t bear anywhere upon any part of the instru- 
ment any indicia showing that the instrument is 
recorded. 

Mr. Gendel: I think, to complete the record here, 
we will introduce the power-of-attorney, with the 
stipulation that we may substitute a copy, because 
IT think this is the onlv executed copy. 

The Referee: Why is it necessary to take this 
instrument away from this lady, counsel having 
stipulated to it? 

Mr. Bearman: And I have described it very 
fully, so that there should be no question about it. 

Mr. Gendel: Very well. 

Mr. Bearman: And if necessary I will substi- 
tute a copy of it. 

The Referee: You have stated, Mr. Bearman, 
that it is a full power-of-attorney. 

Mr. Glendel: Yes. 

Mr. Bearman: Yes, your Honor. 

The Referee: And that is sufficient as to that. 
Is that all for this witness? 

Mr. Gendel: Yes. 

Mr. Bearman: I have no questions. 

Mr. Fowler: Mr. Heffren, will you take the 
stand and be sworn, please. 
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M. J. HEF FREN 
a witness called on behalf of the Respondent Jennie 
Wuchner, and said witness having been first duly 
sworn by said Referee in Bankruptcy, testified as 
follows: 
The Referee: What is your name? 
The Witness: M. J. Heffren. 


Direct Examination 
By Mr. Fowler: 

Q. Mr. Heffren, where do you reside? 

A. In Venice, California. 

Q. Do vou know Mrs. Jennie Wuchner ? 

A. I do. 

Mr. Fowler: May I see the notice dated Febru- 
ary Sth, your Honor? It was introduced as an ex- 
hibit here. 

The Referee: Yes. 

Q@. (By Mr. Fowler): I show you a notice dated 
the 5th day of February, 1946, signed: ‘‘Mrs. Jennie 
Wuchner’’ and ask you if vou have ever seen that 
notice before? A. Yes; I saw her sign it. 

Q. And did you do anything with that notice 
after you saw Mrs. Wuehner sign it? 

A. Yes; I took it to the postoffice and mailed it 
to Charles EK. Hill. 

The Referee: Gentlemen, isn’t it admitted the 
notice was received in due course. 

Mr. Fowler: This is in reference to Mrs. Hill. 

The Referee: Isn’t it also stipulate! that Mrs. 
Hill received the netice ? 
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My. Gendel: Yes, the only thing is as to the date 
on which she received it. 

The Referee: Can’t you stipulate on that now? 
She is present. 

Mr. Gendel: But she doesn’t know the date she 
received it. She doesn’t remember the date. 

The Referce: Then, what date did you put this 
notice in the postoffice? 

A. IL put it in the postoffice on the 5th day of 
February, 1946. 

Q. (By Mr. Fowler): Did you ever deliver per- 
sonally a copy of that notice to Mrs. Hill? 

A. I did. 

Q. On what date? 

A. On February 6th, 1946 at about one o’clock. 

Mr. Fowler: That is all. 

The Referee: Have you any cross-examination 
of this witness? 

Mr. Gendel: None. 

Mr. Fowler: That notice of February 8th was 
mailed from our office, and Mrs. Gearman mailed it, 
if they want to so stipulate. 

Mr. Gendel: Do you mean that a copy of it was 
mailed to Mrs. Hill as well as to Mr. Hill? 

Mr. Bearman: Yes. 

Mr. Gendel: If you stipulate that is correct, then 
I so stipulate. 

Mr. Bearman: ‘That is right. 

Mr. Fowler: Yes, that is correct. 

Mr. Glendel: Then I so stipulate. 

The Referee: Anything else, gentlemen? 
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Mr. Bearman: Well, your Honor please, [| think 
we have covered everything by way of the stipula- 
tions and by way of the testimony that has been in- 
troduced, I think we have covered everything by way 
of facts. Of course, there are the legal questions 
that may be raised. However, we rest at this time. 

The Referee: ‘There is one item that has not been 
covered in the evidence, and that is the condition of 
this contract at the time of the demand for payment 
in full, except it has been stipulated that the con- 
tract is in default; but | don’t think that is sufficient. 

Mr. Bearman: I thank you, your Honor, and I 
will state at this time that I understand there was 
a stipulation entered into, and I think I made the 
statement stating that if you computed it in that 
fashion J think that is correct; and Mr. Gendel 
stated that there is $4912.68—(interrupted ). 

Mr. Gendel: No, the question by the Court now 
is just what defaults there were at that time, and I 
think IT made the statement there were two defaults 
at that time, in the payments. 

The Referee: I think that is in the record. but 
the course of dealing between them should be in 
the record here. J see that there is attachd to Trus- 
tee’s Exhibit No. 1 here a list of payments that were 
made, which, of course, is a part of the record; but 
whether it is complete or not the Court doesn’t 
know, and |] shall read it (reading): under the eap- 
tion ‘*Date Paid’ appears the figures ‘‘7-1-45’’ and 
in the same line with those figures and under the 
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eaption ‘‘Balance of Prin. Unpaid’’ there appears 
the sum of ‘£$5500.00’’ and under the caption ‘‘ Date 
Paid’’ appears the figures ‘‘7-2-1945’’; under the 
caption ‘‘Amount Paid’’ in the same line is 
(¢8350.007"; under the caption ‘‘ Credit on Principal’ 
in that same line ‘£$350.00°’; and under the caption 
“Balance of Principal Unpaid’’ in the same line 
we find the figures ‘6$5150.C0""; and the next and 
last entry on this statement of payments is the fol- 
lowing: ‘‘7-1-45’’ under ‘‘Date Paid’’ and under 
the eaption ‘Date Due’’ appear the figures ‘‘8-1-45”’ 
and under the caption ‘‘Amount Paid’’ in this line 
is ‘*$200.00’’ and under the caption ‘‘Credit on In- 
terest’’ we find the figures ‘‘25.75°’ and under the 
eaption ‘‘Credit on Principal’ the figures 
**$174.25°"; under the caption ‘‘Balance of Princi- 
pal Unpaid’’ are the figures ‘‘$4975.75”’ and there 
the record ends. 

My. Gendell: Apparently there was one other 
payment made and they released it. 

The Referee: Can you stipulate as to when that 
payment was made, and how it was eredited ? 

Mr. Fowler: There was also anether payment 
made under date of September Ist, 1945—I will 
read from this memorandum which shows: ‘‘ Date 
paid, 9-1-45; Date due, 9-1-45; Amount paid, 
$200.00; interest, $24.88, principal, $175.25; balance 
principal, $4800.63,’’ and we so stipulate. Now, will 
you stipulate, Mr. Gendel, that was the last payment 
made on this contract ? 
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Mr. Gendel: We so stipulate, and the memoran- 
dum you have read would probably end our prob- 
lem up to September Ist, 1945, because it shows: 
‘‘Date due, 9-1-45”’ and ‘‘ Date paid, 9-1-45.”’ 

The Referee: The contract provides for the pay- 
ment of $5500.00, and the contract is dated the 5th 
day of June, 1945. 

Mr. Fowler: ‘That is correct. 

The Referee: The contract provides for the fol- 
lowing payments: ‘6$350.00 upon the execution and 
delivery of this Agreement, receipt of which is 
hereby acknowledged, and the further sum of Two 
Hundred Dollars ($200.00) or more on or before 
the first day of each calendar month thereafter 
until the sum of Fifteen Hundred Dollars 
($1500.00) shall have been paid on the principal 
sum, together with interest thereon at the rate of 
6% per annum. Each payment shall be credited 
first on interest then due and the remainder cn 
principal; and interest shall thereupon cease upon 
the principal so eredited. Should default be made 
in payment of any installment when due the whole 
sum of principal and interest shall become immedi- | 
ately due at the option of the Seller. If action be 
instituted on this contract, Buyer to pay such sum 
as the Court may fix as attorney’s fees whether such 
action progress to judgment or not.’’? Now, it may 
or may not be important to determine whether or 
not the Seller has waived the proposition that time 
was of the essence of the contract. As I say, the 
contract appears to be dated June Sth, 1945, and it 
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ealls for the immediate payment of €350.00, and yet 
the record we have here shows that payment of the 
£350.00 was made on July 2nd, 1945, and the con- 
tract provides for a payment on the Ist day of July 
of $200.00 which appears not to have been made— 
yes, there was a $200.00 payment on 
July Ist but it was credited, apparently, on the 
payment due August Ist, 1945. Then the only other 
payment was made September Ist for the Septem- 
ber Ist installment. Query: What became of the 
$200.00 that was due July Ist, and was or was not 


wait a minute 


any payment made on August Ist. Now, also, gen- 
tlemen, from our general experience we know that 
sometimes the holder of a contract in making entries 
or record of payments puts down as the date of 
payment the due date, when, as a matter of fact, the 
payment was received five, ten, fifteen or twenty 
days after that date, and 1t may or may not be 1m- 
portant to get all of these exact facts into the record, 
because it may be necessary to determine whether 
this Seller has waived the proposition that time is 
of the essence of the contract. 

Mr. Gendel: I have made inquiry of Mrs. Hill 
as to what took place, and if necessary I will put 
her on the witness stand—and I will make the pre- 
liminary statement, which is not testimony, but she 
states that—(interrupted). 

Mr. Bearman: Just a moment. 

The Referee: J am not going to insist that any- 
body put in any further testimony or any further 
evidence, but unquestionablv, Mr. Gendel, you are 
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essence of the contract. 

Mr. Gendel: Well, I will have Mrs. Hill- take 
the witness stand on behalf of the Trustee. 


DORA M. HILL 
a witness on behalf of the Trustee, and having been 
duly sworn by said Referee in Bankr uptey, testified 
further as follows: 7 


Direct Examination eee 

The Referee: You have been sworn, Mrs. Hill. 
By Mr. Gendel: 

@. I will first ask you, do vou have anv So isuan 
knowledge of just when these various payments that 
have been credited against the contract here were 
made? ” 

Mr. Bearman: I object toe the question unless 
she knows of her own personal knowledge. | 

The Referee: Objection overruled. The question 
calls for a “‘Yes’’ or ‘‘No”’ answer. Do you have 
such knowledge? | 

Mr. Bearman: I withdraw my objection. | 

A. No, I can’t state definitely when it was. ... .., 

Q. After September Ist, 1945, did von have any 
conversations with the Seller concerning the pay- 
ments required by the sales contract ? 

Mr. Bearman: I object, unless it is pr liminary, 
and unless you fix the time. 

Mr. Gendel: It is preliminary. 3 

The Referee: Tell us whether or not you had 
anv conversation with Mrs. Jennie Wuchner? 
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A. No, not with her, but with her son. 

The Referee: What is his name? 

A. Norman Wuchner. 

Q. (By Mr. Gendel): Is he the one you dealt 
with in this transaction ? 

A. Yes, all the way through. 

Q. When was the first time after September Ist, 
1945 that you talked with Mr. Norman Wuchner ¢on- 
cerning the payments required under this contract. 

Mr. Bearman: I would like to have that ques- 
tion read. 

(The reporter read the question.) 

Mr. Bearman: I object to the question on the 
grounds that it is incompetent, irrelevant and im- 
material, and it is calling for the conclusion of this 
witness; and the further ground that it is clearly 
shown here that the parties to this contract and to 
this controversy are Jennie Wuchner and Charles 
&. Hill and Mrs. Hill, and the other would be hear- 
say insofar as it would affect Mrs. Hill, that is, 
insofar as whatever Mr. Wuchner did. 

The Referee: The objection is overruled. She 
may answer that question. 

(Question read by reporter. ) 

A. I don’t know the exact date, but it was 
around the latter part of September, 1945. 

Q. Where were you at the time you talked to 


him ? A. I was at the shop. 
Q. Mr. Norman Wuchner came to the shop, 
did he? A. Yes, frequently. 


Q. Who else was present at that time? 
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A. I don’t recall anybody else being present. 

Q. What time of day was it? 

A. I imagine it was in the afternoon, but I 
can’t say for sure that it was in the afternoon: 

Q. What was said by you, and what was said 
by Mr. Norman Wuchner, concerning the subject 
matter of payments on this contract? 

Mr. Bearman: I object to the question on the 
ground that no foundation has been laid, and any 
testimony offered here by her would not affect the 
rights of Mrs. Jennie Wuchner. It is hearsay. 

The Referee: There is no showing that Mr. Nor- 
man Wuechner was authorized to speak for his 
mother. I think the objection is good. 

Mr. Gendel: She testified that all of the deal- 
ings of the Hills in this transaction were with Mr. 
Norman Wuehner, and Mrs. Wuchner would be 
bound by that, just the same as by Mr. Bearman’s 
transactions in this matter. | . 

The Referee: In order to save time [| will let 
the evidence go in and then determine its legal 
affect, whether or not it is binding on the seller 
and Mr. Hill. The objection is overruled. — 

Mr. Gendel: I think, in view of the objection, 
that I would like to back up just a bit to the extent 
of getting in a little more of the background as to 
Mr. Norman Wuchman’s dealings here. 

The Referee: Go ahead. 

Q. Were you with Mr. Hill when the original 
sale was negotiated ? 

A. No, but I knew about it. 
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Q. Were you present at any time when Mr. Hill 
was working with the Wuchners on the transaction 
of the purchase of this property ? 

Mr. Bearman: She said she knew about it, and 
unless she was there—(interrupted). 

Mr. Gendel: That is what I asked her, if she 
was present when Mr. Hull was working on the 
transaction. 

The Referee: Let her answer the question, 
whether she was there. 

A. ‘Yes, and I knew all about it, all about the 
sale, and I talked with both of them and I was 
present when they talked over the sale. 

Q. Was Mrs. Jennie Wuchner a party to any 
Of ‘these discussions with Mr. Hill? 

“Mr. Bearman: I object to the question on the 
grounds that it is incompetent, irrelevant and 
immaterial. 

The Referee: Objection overruled. 

“ AL At no time. 

Q. At any time did Mrs. Jennie Wuchner take 
part in the collection of these payments? 


. Mr. Bearman: ‘The same objection. 
A. No. 
~ Q. - How were these collections actually paid? 


A. By checks to Norman Wuchner, and they 
were made out 1n his name. 


Q. Did he come down to the plant to collect the 
payments ? A. Yes, always. 
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Q. That is what happened so far as the pay- 
ments were concerned that were actually made?: 

A. Yes, that is right. 

Q. Tell us what was said in the conversation m 
the latter part of September, 1945 concerning these 
payments ? 

Mr. Bearman: May I record the same cacti 
to all of this line of testimony; incompetent, trrele+ 
vant and immaterial and not binding upon Mrs. 
Wuchner, and no foundation Jaid, vour Honor. 

The Referee: Overruled. Proceed. 

Mr. Bearman: That is not the proper way to 
show agency, and it is purely hearsay. 

The Referee: Overruled. Answer the question.’ 

Mr. Gendel: Did you understand the question ? 

The Witness: I think so. | 

Mr. Gendel: Just answer the question, which 

: What did you say and what did Mr. Norman 
esi: say on the ne of payments on this 
contract ? 

A. Well, Mr. Gendel, I don’t recall mae # to 
him about payments in September, 1945. 

Q. When was the first time you talked to him 
about the subject matter of payments on_ this 
contract ? = 

A. It must have been in October, when the next 
payment was due. J am pretty sure that is when 
it was. 

Q. When and where did that conversation take 
place? 
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A. All the conversations about it took place in 
the office of the shop there. 

Mr. Bearman: I move to strike the answer that 
‘Call the conversations about it took place in the 
office of the shop.’’ 

The Referee: The motion is denied. Proceed. 

Q. About what time in the month of October, 
1945, did you have your first conversation econcern- 
ing the subject matter of payments on this contract? 

A. I would say around the middle of the month 
of October. 

Q. About the middle of October, 1945? 

A. Yes, it was about that time. I couldn’t say 
the exact date for sure. 

That is your best recollection now, is it? 
Yes, it 1s. 

And was that at the shop? 

Yes, in the office down at the shop. 

Do you recall whether or not anybody else 
was present there at that time? A. No. 

Q. Do you recall what time of day it was? 

A. No, I don’t. 

Q.:: What was said by you and what was said by 
Mr. Norman Wuchner at that time on the subject 
matter of payments on this contract? 

Mr. Bearman: Now, when was that, Mr. Gendel? 

Mr. Gendel: In the middle of October, 1945. 

The Witness: What was said then? 

Mr. Gendel: Yes. Can you give us the general 
conversation, please ? 


i O>OP>O 
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A. Well, as much as I recall now I mentioned 
that I might be late with the payments then, be- 
eause I was kind of upset by everything clse that 
had happened; and he told me not to worry about it. 

Q. Do you recall just what he said about it? 

A. Yes, I do. He said: ‘‘Don’t worry; we ean 
work something out; I am not interested in having 
all of the money at one time, I want the interest on 
it over a time for my mother’s income.’’ 

@. Is that the substance of what was said at that 
time ? A. Yes. 

@. When was it discussed the next time? 

A. Idon’t know. He was there practically every 
day, or just about every day. It is hard to say what 
day it was. 

Q. It is now your testimony that this type: of 
conversation took place several times after October, 
1945 ? 

Myr. Bearman: I object to that as leading and 
suggestive. 

The Referee: Sustained. Proceed. 

Mr. Gendel: I don’t know what is leading ay 
suggestive about it. 

The Referee: By your putting the words in her 
mouth in your question. Proceed. 

Q. Well, how often did vou have a conversation 
with Mr. Norman Wucehner concerning the matter 
of payments on the sales contract after the first 
conversation you have testified about or testified to 


which you say was around the middle of October, 
1945 ? 
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A. It would be hard to say, because I saw him 
so much and so many times, and I couldn’t state 
definitely and tell the truth about it. 

Q. Did it ever happen after the middle of Octo- 
ber, 1945? 

A. Yes, up until the first of the year when I 
closed the shop. 

Mr. Bearman: I don’t think he should word his 
questions that way. 

The Referee: Proceed. 

@. When was the next occasion that you recall 
aiter the middle of October, 1945, that you had on 
the subject matter of payments on the contract? 

A. I just can’t state dates, because I don’t re- 
member what dates they were. When you see some- 
body every day you can't say which particular date 
a'certain thing was said. 

@. (By the Referee): Try it this way, Mrs. 
Hill: There were some notices given in this matter 
in Mebruary, 1946, what was the last time before 
any of those notices were given that you had a con- 
versation with Mr. Norman Wuchner? 

A. It was before the first of the year; I know 
that.” 

Q. You have no recollection of having any con- 
versation with him since that? 

‘A. None that I recall. 

-Q: How long before January Ist, 1946, was it 
that. you had your last conversation with Mr. Nor- 
man Wuehner? 
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A. It was just a week before Christmas, was the 
last time I talked to Mr. Norman Wuehner before 
January Ist. 

The Referee: Go ahead, Mr. Gendel. eae 

Q. (By Mr. Gendell): On this last oceasion as, 
vou had a conversation with Mr. Norman Wuchner. 
what did he say to you about the payments. 

A. He didn’t say anything about payments then. 
He was talking about fixing the roof and fixing’ the 
building, and we had laid a foundation in the back 
and he was talking about building a building on 
that. 

Q. Other than what you have just told us when 
was the last time you had a conversation with Mr. 
Norman Wuehner involving the subject matter of 
making payments on the contract? 

A. There wasn’t any conversation about it aie 
(pause)—well, it would be after the meeting’ in 
October when I talked to him. I talked to him. sev- 
eral times but he never did press me in any way: 
about the payments; and I told him about the eir- 
eumstances I was in, and he knew about that. 

Q. (By the Referee): What did you — him 
about your circumstances ? au 

A. I didn’t really tell him anything about ce 
because he knew all about them. 

Mr. Bearman: I move that the answer. ‘be 
stricken out. ae 

Q. (By the Referee): Did anything unusual 
occur in your family in the latter part of September, 
1945? 
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A. Yes—and do I have to go through with that 
again ? 

Q. (By the Referee): Well, I am sorry. How- 
ever | think that it may or may not be material, and 
no matter how distressing it may be to you I think 
we should get it into the record. What did happen ? 

(Witness began erying, inaudibly.) 

Mr. Bearman: I was going to say I will be glad 
to stipulate as to that and cover it by stipulation. 

The Referee: Can you stipulate that in the lat- 
ter part of September, 1945, he was arrested, that 
is, Mr. Hill was arrested? 

Mr. Poyet: Yes, he was arrested, tried and I 
think the conclusion of the trial was in December, 
1940; [ think it was December 24th, 1945, and sen- 
tence was passed by Judge Fricke on January 8th, 
1946. 

The Referee: But when did it start? 

The Witness: September 23rd was when he was 
arrested. 

The Referee: Was he incarcerated ? 

Mr. Poyet: Yes, and charged with a felony. 

The Referee: Is that stipulated ? 

Mr. Poyet: Yes. 

Mr. Gendel: Yes, so stipulated. 

Mr. Bearman: So stipulated. 

The Referee: The only important thing left is 
whether or not Mr. Norman Wuchner had any 
knowledge of that situation, and if so, when he 
ascertained such knowledge. 
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Mr. Bearman: I! don’t know anything about 
that. 

Mr. Poyet: It was in the newspapers. 

The Referee: ‘That wouldn’t help us any. 

Mr. Gendel: I think Mr. Bearman will find that 
if there are any of the members of the family here 
they knew about it. 

Mr. Bearman: I know there was some sort of 
difficulty that Mr. Hill was involved in, but I don’t 
know anything about the details, and I think that 
possibly this will cover Mr. Gendel’s inquiry, that 
is, that Mr. Hill was involved in something and he 
was charged with a felony, and that all of the resi- 
dents of the particular locality where Mr. Wuch- 
ner lived and where Mr. and Mrs. Hill lived knew 
of this particular thing. 

Mr. Gendel: Did you say including Mr. Norman 
Wuchner ? 

Mr. Bearman: I think so. 

The Referee: All right; is that sufficient? 

Mr. Poyet: And that by reason of that fact Mr. 
and Mrs. Hill were compelled to make immediate 
financial arrangements to raise money. 

Mr. Bearman: That is not necessary. 

The Referee: No. 

Mr. Bearman: And J move to strike that out. 

The Referee: Yes, that may go out. 

Mr. Gendel: So stipulated. 

Q. (By the Referee): Mrs. Hill, you testified 
that shortly before Christmas of 1945, Mr. Norman 
Wuechner was on the premises in question here and 
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hat vou had some conversation with him in the 
course of such things as putting on a roof; can you 
recall that conversation more specifically as to what 
was said by the two of you? 

A. Well, not much, except he did mention about 
putting up the walls for a new building on the back 
where the new station 1s; and I knew he had been 
working on the roof, he had a man working on it. 

The Referee: I am confused about that. I 
thought we had a contract here where My. Hill was 
buying this property from Mrs. Wuchner, and now 
they are talking about making improvements on it. 

My. Bearman: Yes, just like if you had a home 
in Los Felis Heights and I was going to put cer- 


tain improvements on it 

Mr. Gendel: I don’t think that is material. 
There is no question about possession here. 

Mr. Bearman: No, but I think your Honor’s ob- 
servation 1s a good one. 

Q. (By the Referee): I want to ask you, Mrs. 
Hill, after your husband entered into this contract 
and went into possession of this property did he 
start to make some improvements on it and put up 
a building ? A. Yes. 

Q. How far along did he go with that? 

A. We had the excavation work in, and there 
was a cement floor and a foundation laid of twenty- 
five feet by something, I don’t know just the area, 
but 1t was kind of an odd shape, on the back of the 
building there. 
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@. How far did he get with it—your husband? 

A. Just the foundation and the floor. 

@. What was it intended for? 

A. ‘There was an automatic screw machine in 
there and we were going to move that out so we 
could have room for something else on the inside 
there. 

Q. Did Mr. Wuchner do any of that work on the 
new small building? A. No. 

Q. He didn’t? 

A. No; we did all of 1t. 

Q. I thought you said he had done something 
there. 

A. No, not on that; but after he found out I 
was in difficulty he turned about and started put- 
ting a new building up, there. 

@. But he never did cause any work to be done 
on this new building you mentioned ? 

A. No, he didn’t. 

Q. And he didn’t do any work on it himself? 

A.; No. | 

The Referee: Any further questions, gentlemen ? 

Mr. Gendel: None by the Trustee. 

Mr. Bearman: No questions. Now, your Honor, 
at this particular time I move to strike all of the 
answers and all of the testimony that has been of- 
fered by this witness concerning Norman Wuchner, 
on the ground that insofar as Jennie Wuechner, who 
is the plaintiff in the action that I have referred 
to, and is the same person involved in this par- 
ticular action, that it is in no way binding on her, 
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and that there has been no testimony offered show- 
Ing an ageney or any right on the part of Norman 
Wuebner to bind Mrs. Jennie Wuehner. 

The Referee: No; JI think your motion should 
be denied, because I think these conversations with 
Mr. Norman Wuchner are a part of all the cir- 
cumstances surrounding the case. The question of 
whether or not they are binding on Mrs. Wuchner 
is a Jegal question for the Court to decide from 
all of the evidence. Is there anythmeg further? 

Mr. Gendel: The Trustee rests. 

Mr. Bearman: I think we have no questions. 

The Referee: Is there anything further? (No 
response.) You say that you are al] through, Mr. 
Gendel ? 

Mr. Gendel: Yes, your Honor. 

The Referee: Mr. Poyet, have you any evidence? 

Mr. Poyet: We have no further evidence, your 
Honor. 

The Referee: Mr. Bearman ? 

Mr. bearman: We rest, your Honor. 
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POINTS TO BE RELIED UPON BY 
APPELLANT ON APPEAL 
jEconb yd 
In a real estate contract of sale where time is 
made essential and payment is to be made not later 
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than a specified date the forfeiture resulting from 
not making such payment is completed on that date. 


Pot 1 
An intention to forego or abandon a right is an 
essential element of waiver. 


Porm, 1a 

Waiver, if relied upon, must be pleaded and 
proved. 

Romi 1Ve. 

Before any party to an obligation can require an- 
other party to perform, he must first show that he 
has performed all conditions precedent required 
of him by the contract. 


Pomt V. 

An offer of performance must be made by debtor, 
or by some person on his behalf and must be free 
from any condition which creditor is not bound on 
his part to perform, and debtor must be able and 
willing to so perform. 


Point VI. 

That when a contract for sale of real estate pro- 
vides that a violation of any of its terms or condi- 
tions shall work a forfeiture, it means that all rights 
of the party violating it shall cease but it remains 
in force to protect the rights of the innocent party 
and to enforce obligations of the delinquent. 


Point, YE, 
The Bankruptey Court was without jurisdiction 
to try this matter in a summary proceeding as 
there were two actions pending in the State Court 
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involving the same property and the same parties 
at the time Petition in Bankruptcy was filed. 


Pome y LT, 

Trustee never acquired possession of this prop- 
erty, actual or constructive. Bankrupt’s rights had 
been forfeited and any possession claimed by him 
or by the trustee was without any legal right and 
at most was that of a trespasser. Bankruptcy Court 
does not have jurisdiction over property of a stran- 
ger to the proceedings where trustee does not have 
actual or constructive possession. 


eoint Xe. 

That the order of the Referee and the Findings 
of Fact and Conclusions of Law entered by him and 
the order of the United States District Judge con- 
firming said Order and Findings of Fact and Con- 
clusions of Law are contrary to the evidence not sup- 
ported by the evidence and that said Findings of 
Fact and Conclusions of Law and said Order are 
illegal, unconstitutional and improper and not in 
accord with the law and facts in this case. 

Respectfully submitted, 
WILLIAM W. BEARMAN, 
RAYMOND B. McCONLOGUE. 
By /s/ R. B. McCONLOGUE, 
Attorneys for Appellant. 


[ Affidavit of service by mail attached. ] 
[Endorsed]: Filed March 8, 1948. 


